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Preface

These volumes are a compilation of research studies by experts in their fields. They
are being made available in order to provide policymakers and administrators with
some recent thinking on policy issues and to stimulate the research community’s interest
in unemployment insurance.

No attempt was made to survey all the important topics in unemployment insur-
ance because time was limited and data were not always available. Some of these reports
break new ground, while others revisit old issues. The reports vary greatly in terms of
empirical methods and the amount of quantitative analysis used.

Most of the reports were prepared by authors under contract with the National Com-
mission on Unemployment Compensation or by Commission staff members. Some were
prepared under other auspices and made available to the Commission. The opinions
expressed and conclusions drawn are those of the individual authors and do not neces-
sarily represent the views of the Commission.

The reports are grouped into 13 sections according to the major issue addressed.
Some overlap occurs since a single report may include discussion on several topics. In
some cases, reports are not presented in their entirety; when this is the case, it is indi-
cated in the author’s note on the first page of each report. The complete versions of
such reports, plus additional reports prepared for the Commission but not published
in these volumes, are available from the microfiche collection of Government Depository
Libraries.

A Research Advisory Committee was established to assist in deciding which of the
many proposals received by the Commission should be funded. The members of that
Committee were Joseph Becker, S.J., Research Professor, Jesuit Center for Social Studies,
Georgetown University, Washington, D.C.; Saul Blaustein, Senior Economist, W. E.
Upjohn Institute for Employment Research, Kalamazoo, Michigan; Danicl Hamermesh,
Professor of Economics, Michigan State University, East Lansing, Michigan; Joseph
Hight, Senior Labor Economist, Office of the Assistant Secretary for Policy, Evalua-
tion and Research, U.S. Department of Labor, Washington, D.C.; Thomas Joyce, Re-
search Analyst, Office of Policy, Evaluation and Research, Employment and Training
Administration, U.S. Department of Labor, Washington, D.C.; Arnold Katz, Assistant
Professor of Economics, University of Pittsburgh, Pittsburgh, Pennsylvania; and Stephen
Wandner, Deputy Director, Office of Research, Legislation, and Program Policies, Un-
employment Insurance Service, Employment and Training Administration, U.S. Depart-
ment of Labor, Washington, D.C. In addition to evaluating proposals, these individuals
gave guidance on areas for research and on the organization of these volumes. Their
knowledge has been invaluable, and their willingness to assist is greatly appreciated.
They are not responsible for any shortcomings.

The scope of this collection is attributable to the vision of the Commission Chairman,
Wilbur J. Cohen. James M. Rosbrow, Executive Director, gave day-to-day encourage-
ment. Mamoru Ishikawa got the project launched, and Robert Crosslin helped in mid-
stream. James Van Erden gave continuing assistance. These reports would never have
been published without the willingness and expertise of Roger Webb, Lynne Neorr,
and Judy Wall, all of whom oversaw the details of publication.

RAYMOND MUNTS
Director of Research and Evaluation
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Previous Work Requirements and
the Duration of Benefits

Raymond C. Munts

Wide variation exists in the Federal-State unemploy-
ment insurance (UI) system regarding who is
qualified for benefits. For example, in California highly
paid movie actors working only for a few days can
qualify for benefits while in New York low-paid gar-
ment workers have to work at least 20 weeks.

This difference occurs because of the ways these
States define who is “substantially attached to the labor
market.” One of the tests of substantial attachment is
previous earnings or work in the base year preceding
the claim. States differ widely in the application of this
requirement.

A closely related issue is how the previous year’s
work is related to the number of weeks of benefits that
can be claimed. Here too the practice varies widely.

In the spring of 1980, workers earning $200 a week
with only 20 weeks of work could qualify for 10 weeks
of benefits in Florida and 30 weeks in Pennsylvania.
If they were laid off for 6 months, they would collect
about twice as much in Pennsylvania as in Florida.
This is largely because Pennsylvania offers the same
number of weeks to all claimants while Florida cur-
tails benefits sharply according to base-ycar carnings.

The Ul program is widely regarded as out of control,
in part becausc the public does not understand or
accept the ground rules and, in part, because these
ground rules differ according to where onc lives.'

The policy questions addressed here are: Who is sub-
stantially attached? And how many wceks should they
get for having worked only short periods? The Statcs
have wrestled with these questions and come up with
widcly different answers. In addition, the Congress is
again considering extending the duration of bencfits.

This report focuses first on why these differences in
State policy exist and on the strengths and weaknesses
of the different requirements used. Second, it looks at
new data on insurability rates. Finally, it asks whether
there are consistent definitions that would help make
current policy less arbitrary.

Evolution of the Present Requirements

The policy of requiring evidence of work in a recent
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period has at least three rationales.? First, it serves to
exclude new entrants or reentrants to the work force,
who suffer no loss. Second, it is appropriate in an
insurance program that there be a period of time in
which workers earn their rights and some contributions
are paid on their behalf (unlike worker’s compensation,
where persons are covered from the first day of work).
Finally, there is the explanation (with which this
report is concerned) that recent work history is part of
a series of tests, along with the reasons for termination
of the last job and evidence of continuing availability,
that establish the work-oriented motives of the appli-
cant. In this sense, “the monetary determination of
eligibility,” as bureaucrats call the qualifying require-
ment, is the first screen of a work test.

Some ambivalence exists over why recent work should
be required, but even less agreement exists about how
to measure it. Both in the United States and foreign
countries, the length of time spent working is the pre-
ferred measure (rather than earnings), but few States
use it.*

In 1936, the Social Security Board recommended
weeks of work as the most appropriate way to measure
attachment to the labor force. The Board suggested to
the States that 13 weeks.appcared to constitute suffi-
cient attachment. A majority of States, however, quickly
abandoned the concept when it became apparcnt that
requesting weeks of work data from employers involved
a high administrative cost for the State agencics.

A solution proposed was to substitute carnings meas-
urcs for wecks of work. These proxy measurfes werc
easily obtaincd from the quarterly pay records that
most State Ul agencies were alrecady collecting and that
cmployers were also recording for the Old Age and
Survivors Insurance program. As a result, by 1939,
only 3 States actively used weeks of work as a mcasure-
ment, while 32 States used a multiple of the weekly
benefit amount, and 16 States used a flat minimum

Raymond C. Munis is Director of Research and Evaluation
for the National Commission on Unemployment Compensation
and Professor at the University of Wisconsin-Madison. This re-
port was completed in September 1980.



amount of base-year earnings. With changes in wage
levels and benefit amounts, these proxies became un-
satisfactory and had to be amended.*

Policy toward paying benefits in seasonal industries
has also affected wage-qualifying requirements.> Provi-
sions calling for special treatment of seasonal workers
and seasonal employers were included in the original
laws of 20 States and have been incorporated at one
time or another in the laws of 33 States. Many were
never applied because of difficulties in defining season-
ality and in distinguishing between workers who worked
only seasonally and those who also worked out of
season. Eventually, most of these provisions were re-
pealed. Instead, States used their coverage provisions
and their wage-qualifying requirements to accomplish
the same end. However, with the Federal extension of
coverage to firms with one or more employees and to
new sectors, screening short-term workers has relied
more on the wage-qualifying requirements. Congress
has intervened in a minor way by taking the initiative
to exclude certain groups such as professional athletes
and school employees in between terms.®

Many pressures, ranging from administrative con-
cerns to political and economic considerations, have
altered the Social Security Board’s initial simple idea
of 13 weeks of work as proof of substantial attachment
to the labor force. The States have departed from the
direct measurement of employment to the measurement
of earnings instead.

A review of current practices shows the strengths and
weaknesses of the definitions currently used.

Various Definitions of Attachment

States use four types of definitions of previous work:
weeks of work, high-quarter multiple, multiple of
weckly bencfit amount, and flat amount of earnings.

Weeks of work is used in 13 States. High-quarter
multiple is uscd in 16 States. Earnings in the base year
must be a multiple (usually 1.25 or 1.5) of the highest-
quarter earnings in the basc year. Multiple of weekly
benefit amount is used in 16 States and Puerto Rico.
Base-year carnings must at least equal a multiple
(usually 30 to 40 times) of the weckly benefit amount.
If the weckly benefit is half the weckly wage, then 30
times the weekly benefit is presumably the equivalent
of 15 weeks and 40 times is the equivalent of 20 weeks.
Flat amount of earnings is uscd in eight States. The
mcasurc is cither a flat amount of carnings any time
during the basc ycar or a minimum earnings rcquire-
ment that must be satisficd for 2 quarters.

Some of these measurcs are used conjointly with
others, either as altcrnatives or as substitutcs. A more
complete description of these measures is given in the
Appendix.

4

Evaluation of measures

Weeks of work. The weeks of work or hours worked
(Washington State) is conceptually closest to time
worked, the measure originally intended. It has not
been used extensively because it may require that,
after a claim is filed, the claimant’s employers must
report on weeks worked as well as earnings. If em-
ployers would report on weeks worked on a regular
basis, there would be no problem. This measure speci-
fies directly and explicitly the amount of prior attach-
ment required. High- and low-paid workers are treated
alike. The same period of employment is required of
all workers regardless of how much they earned per
week.

In crediting weeks of work, it is necessary to have
some minimum specified earnings or hours worked to
define a week of work. For reasons of equity, an hours
definition is preferred.

The Department of Labor (DOL) recommends a
standard of between 14 and 20 weeks worked in the
base period.’

A multiple of high-quarter earnings. This is one of the
substitute measures for time worked that was selected
for administrative simplicity. It is an inaccurate proxy,
especially for those who work a small part of the base
year. For example, a requirement of earnings at 1%4
times high-quarter earnings would qualify an individual
with 8 weeks in the high quarter and 2 weeks outside
for a total of 10, but an individual with 13 weeks in
the high quarter and 3 weeks outside for a total of 16
would not qualify. Both would have earnings in 2
quarters, but the person with fewer weeks would qualify
and the one with a longer work record would not.

Multiple of the weekly benefit amount. This definition
has a powerful bias in favor of claimants with high
weekly wages. Highly paid workers whose weekly bene-
fits are limited by the maximum to less than half their
weekly wage can earn enough to qualify for the maxi-
mum weekly benefit in a shorter period of time than
low-paid workers need. For example, in a State with a
maximum of $200 and a qualifying requirement of 40
times the weekly benefit amount, claimants A and B
would meet the requirements with vastly different
amounts of work:

Claimant A Claimant B

1. Earnings per week $300 $100
2. Weekly benefit amount $100 $ 50
3. 40 times weekly

bencfit amount 4,000 2,000
4. Number of weeks of

work necessary to qualify

(3 divided by 1) 1315 weeks 20 weeks

Unemployment Compensation: Studies and Research



Claimant A at the maximum needs only 13%5 weeks
of work to qualify while claimant B needs 20 weeks.
This discriminatory effect against low-wage earners has
been tested and substantiated empirically.®

A flat earnings amount. This definition does not limit
benefits to the workers who have a substantial attach-
ment to the labor force and does not ensure that workers
with substantial attachment will qualify. High-wage
workers can meet the requirement with very few weeks
of work, while low-wage workers need many weeks.
Because the test so clearly discriminates against low-
wage earners, it is the worst substitute for the weeks of
work measure.

Insurability Rates

For' the first time data are available to help assess the
impact of the various qualifying requirements on the
labor force protected by UL® One data source is ob-
tained by simulation from updated State wage dis-
tributions set against a computer model of all State Ul
provisions.' This has been used to estimate the approxi-
mate proportion of covered workers in each State who
would be insured by the State’s present qualifying re-
quirement. This creates the “insurability rate” shown
in Table 1.

In 1966, Haber and Murray reviewed State and na-
tional studies of work experience in the labor force with
particular attention to the distribution of full-time and
part-time workers."! They leaned toward the conclu-
sion that about 25 percent of the work force probably
should not receive benefits and recommended 20 weeks
of base-year work or its equivalent as the appropriate
requirement for achieving this result.

By the Haber-Murray criterion, the insurability rates
that the simulation results show to be now in effect
appear too high. No State excludes 25 percent. Only
4 States exclude as many as 20 percent.

More fundamental questions, however, must be an-
swered before an assessment can be made of insurability
rates. What is the significance of the insurability rate?
In how many States does a 75 percent insurability rate
actually go with a requirement of 20 weeks of work?
Is a State’s insurability rate a useful criterion if a given
qualifying requirement produces widely different insur-
ability rates in different industrial sectors?

Norms and policies

These questions cannot be fully answered as yet, but
some recent studies are suggestive.

The same insurability rates can be reached by dif-
ferent kinds of measures, including measures that are
totally unsatisfactory for rcasons previously given. A
California study has estimated the exclusion rate (1

Unemployment Compensation: Studies and Research

TABLE 1. Insurability rates, 1980

Proportion
of
Covered Monetarily monetarily
State workers eligible eligible
AL 1,450,822 1,339,998 0.924
AK 150,239 139,903 0.931
AZ 951,773 787,062 0.827
AR 837,522 788,688 0.942
CA 9,503,307 8,763,177 0.922
CcO 1,176,677 1,068,341 0.908
CT 1,447,979 1,368,456 0.945
DE 261,146 242,713 0.929
DC 226,551 210,087 0.927
FL 3,437,739 2,963,067 0.862
GA 2,079,624 1,938,756 0.932
HI 341,146 331,565 0.972
D 343,646 297,265 0.865
IL 4,950,670 4,539,420 0.917
IN 2,427,476 2,198,678 0.906
1A 1,248,522 1,090,926 0.874
KS 995,038 903,198 0.908
KY 1,276,968 1,098,295 0.860
LA 1,503,840 1,436,678 0.955
ME 446,450 377,858 0.846
MD 1,667,028 1,588,912 0.953
MA 2,710,443 2,602,736 0.960
MI 4,038,760 3,911,798 0.969
MN 1,795,434 1,696,174 0.945
MS 870,450 824,251 0.947
MO 2,036,563 1,873,952 0.920
MT 292,996 220,846 0.754
NE 667,502 637,853 0.956
NV 292,347 267,694 0.916
NH 385,689 340,424 0.883
NJ 3,237,293 3,116,842 0.963
NM 457,526 386,821 0.845
NY 7,865,775 7,503,937 0.954
NC 2,465,549 2,331,932 0.946
ND 233,669 186,075 0.796
OH 4,637,413 4,465,257 0.963
OK 1,150,060 1,026,923 0.893
OR 1,041,510 871,840 0.837
PA 4,952,316 4,711,214 0.951
RI 429,263 412,599 0.961
SC 1,183,334 1,129,181 0.954
SD 247,921 186,570 0.753
TN 1,799,806 1,648,454 0.916
X 5,322,803 5,025,293 0.944
- uT 503,269 473,674 0.941
vT 206,178 193,449 0.938
VA 2,044,318 1,776,535 0.869
WA 1,489,372 1,157,284 0.777
wv 696,178 621,758 0.893
WI 2,106,026 2,009,380 0.954
wY 168,545 139,957 0.830
Total 92,052,574 85,223,746 0.926

minus the insurability rate) of various types of previous
work requirements on the California population.”* The
results are seen in Table 2.



Tasre 2. Exclusion rates of sclected qualifying re-

quircments on California population

Proportion of
claimants with
at least $750
in earnings
during the base
period who would
be ineligible
(in percent)

Qualifying
requirements

Earnings
$1,000 4
1,200 7
1,500 11
2,000 19
Wecks worked
10 6
12 10
14 14
20 25
Rates of high-quarter earnings
I.1 X high-quarter earnings 9
1.2 X high-quarter earnings 12
1.3 X high-quarter earnings 20
Multiple of weekly benefit amount
30 x wecekly benefit amount 10
40 X weekly benefit amount 20

This is not entircly satisfactory because it spccifies
only the incremental incligibilitics beyond the effects
of the California $750 base-period earnings requirement
then in cffect. But the results show that the intensity of
a given measure can be adjusted to suit any desired
proportion of cxclusions, depending on the type of
mecasurcment used even though the people affected are
different. Qualifying requirements must be judged by
their type and their cffcct on insurability rates.

Another study has looked at the effects of the various
qualifying requirements on the population of four dif-
ferent States: Minnesota, Michigan, Oregon, and New
York." In addition, rccords assembled by the DOL
and cooperating States have produced results for the
States of lowa, Pennsylvania, and Utah.'* The estimated
cffects of alternative wecks of work requirement in
these States are scen in Table 3.

Data from all these States are not strictly comparable
(some apply to claimants, some to all workers with
wage credits) but they are enough alike to give some
impression for the first time of how severe the effect of
adjusting the weeks worked requirement is on exclusion
rates. A 20-week requirement appears to make from
10 percent to 25 percent ineligible, depending on the
State; with a 14-week requirement, from 5 percent to
14 percent are ineligible. For every 1 week added to
the requircment, there will be a rise of 1 to 2 percent-
age points in the proportion of workers made ineligible
until about 30 percent will be ineligible with a 26-week
requirement.

The evidence casts some doubt on the relationship of

the 20 weeks minimum requircment to a 75 percent
insurability rate as suggested by Haber and Murray.
Results from this study suggest that to achieve a 25
pereent exclusion rate requires a minimum requirement
closer to 22 weeks.

Much more significant, however, is how different an
impact the same requirecment has on the insurability
rate of different States. A 20-week requirement insures
as many as 90 percent in Utah and as few as 75 percent
in California.

This raises a basic question. Does it make any scnse
to try to find a norm applicable to all States using the
rate of insurability of the State as a whole for the cri-
terion? The insurability rate of the State as a whole is
only the weighted sum of the different insurability rates
in cach industry. Each industry has its own insurability
rate associated with any given qualifying provision. For
cxample, in lowa the 1Y4 times high-quarter earnings
requirement disqualifies about 15 percent of claimants
in “services” and only 9 percent in “manufacturing.”®
Another State using the same requirement but with a
diffcrent mix of “services” and “manufacturing” in its
economy will have a different overall insurability rate.

It is fairly clear from the data that any given provi-
sion can produce widely different insurability rates in
States with widely varying economic structures.

The insurability rate as a norm

The thrust of this argument is that the sensitivity of
qualifying provisions to the economic composition of
the Statc outmodes established concepts about norms.
Because of this sensitivity, a given qualifying provision
will be on target in terms of a desired insurability rate
in one State and off target in another State. Is there any
way out of this dilemma?

A clue to this answer is contained in the oft-cited
norm for the maximum weekly benefit: the maximum
should be a specified fraction of each State’s average
weekly wage in order to allow sufficient latitude for the
individual replacement rate to apply to the great major-

TABLE 3. Percentage of workers who would be ex-
cluded by various measures of attachment
in selected States

Required weeks of work in base period

State 14 16 18 20 22 26
California 0.13 — — 0.25 — 0.35
Iowa 0.13 0.15 0.18 0.20 0.23 0.31
Michigan 0.09 0.13 0.18 0.20 — 0.29
Minnesota 0.13 0.15 _— 0.24 — 0.33
New York 0.05 0.07 — 0.13 — 0.28
Oregon 0.09 0.10 — 0.16 — 0.29
Pennsylvania 0.16 0.17 0.183, 0.22 0.25 0.32
Utah 0.04 0.05 0.08 0.10 0.17 0.32
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ity.. This approach identifies objectives but allows for
variation according to the economies of the States.

Such a norm can be devised for the work-qualifying
requirement. A desired eligibility rate should be set for
the State cconomy as a whole, but in terms of its effect
on the State’s various economic sectors.

As an example, the norm could be that a State’s
qualifying requirement should not be so high as to make
ineligible over 25 or perhaps 33 percent of the work
force in any major industry. Such a recommendation
would trcat States alike in terms of their industry mix.
Data are available in most States to apply such a norm.

Here is an illustration of how it might work in prac-
tice: Oregon should not require over 14 weeks (or its
equivalent) because above that level more than one-
third of its agriculture, forestry, and fishing sector em-
ployees with wage credits become ineligible. Pennsyl-
vania, on the other hand, should not require over 20
weeks because beyond that more than one-third of
those in the service sector become ineligible.*

This kind of objective and the previous work require-
ments to reach them can soon be gleaned from the new
longitudinal data file (Continuous Wage Benefit His-
tories on a State by State basis) now being developed
by the DOL.

The Discontinuity Problem

Regardless of how complex a standard might be devised
for the State wage-qualifying requirements, and even
when the best measures of “previous work” are used,
there is still a problem with the whole idea of “substan-
tial attachment.” Someone just short of the requirement
gets nothing, and someone just over the requirement
may be entitled to several hundred dollars (in Penn-
sylvania over $1,500). The threshold, especially when
seen from immediately below the qualifying level, is
arbitrary indeed.

Some State policy partially meets the problem. These
States scale down benefits for those with relatively few
weeks worked, using the “variable duration” approach.
While these States differ in how many benefit credits
they give for each week worked, the typical State gives
two-thirds of a benefit week for each week worked. Such
a State might require- 15 weeks to qualify and allow a
minimum of 10 weeks of benefits.

This could be the departure point for an approach
that completely bypasses the troublesome issue of *“sub-
stantial attachment” and also eliminates the severe

“notch” or discontinuity at the threshold. The variable

duration schedules, of the kind described, can be con-
tinued downward as far as O benefit weeks for 0 work
weeks. Then there would never be a question of “sub-
stantial attachment,” only a question of how much
attachment. If it is minor, so would be the entitlement
to benefits.
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The argument against this is that those with short
duration of work may have greater economic need and
thercfore should be entitled to longer benefits, but such
a contention leans too heavily on a welfare approach
to UL It also presumes that short-time workers are
those most in need. This may be true in some instances,
but many short-time workers are the additional family
carners that characterize an increasing number of today’s
familics. Furthermore, the workers affected include
those in seasonal industries where the wage bill is sub-
sidized with unemployment benefits and less-than-cost
tax rates. Rather than include some and exclude others,
a continuous work-benefit schedule would include them
all but at appropriately reduced benefits.

Conclusions

Investigation of problems with qualifying requirements
has involved duration policy. Policymakers should pay
more attention to the conjunction of these subjects
because the issues on either side cannot be resolved
alone. Particularly with benefit duration of 52 and 65
weeks maximum under consideration, the subject of
duration minimums and qualifying requirements de-
serves further attention.

The discontinuity inherent in the concept of ‘“‘sub-
stantial attachment” can be removed only by relating
brief duration of benefits to brief periods of base-year
work.

Short of eliminating this notch in the schedules, the
issues of “substantial attachment” must be solved in
terms of appropriate time-at-work measures and insur-
ability rates as they affect each State’s particular in-
dustries.

Notes

1. See Richard T. Curtin and Michael Ponza, “Atti-
tudes Toward and Experience With Unemployment
Compensation Among American Households,” in
Unemployment Compensation: Studies and Research
(Washington, D.C., National Commission on Unem-
ployment Compensation, 1980).

2. See William Haber and Merrill G. Murray,
Unemployment Insurance in the American Economy
(Homewood, Ill.,, Richard D. Irwin, June 1966), p.
281.

3. Isabel Craig and Saul J. Blaustein, An Inter-
national Review of Unemployment Insurance Schemes
(Kalamazoo, Mich., The W. E. Upjohn Institute for
Employment Research, January 1977).

4. George S. Roche, Entitlement to Unemployment
Insurance Benefits (Kalamazoo, Mich., The W. E. Up-
john Institute for Employment Research, 1973).

5. Marinne Sakmann Linneburge, “Seasonal Em-

7



ployers and Seasonal Workers Under State Compensa-
tion Laws,” Social Security Bulletin, November 1941,
pp. 13-26.

6. Public Law 94-566, 1976.

7. Unemployment Insurance Legislative Policy.
Recommendations for State Legislation, 1962 (Wash-
ington, D.C., U.S. Department of Labor, Bureau of
Employment Security), p. 53.

8. Christopher Pleatsikas and others, A Study of
Measures of Substantial Attachment to the Labor Force
(U.S. Department of Labor, Employment and Training
Administration/Unemployment  Insurance  Service,
1978).

9. The ratio of successful monetary determinations
to applicants is published by the DOL, but there are
limitations in using it for comparative purposes, includ-
ing lack of uniformity in the data collection.

10. This simulation of the economy and the Ul
system was prepared by the Urban Institute under
contract to the DOL for use by the National Commis-
sion on Unemployment Compensation.

11. Haber and Murray, Unemployment Insurance.

12. “Characteristics of Claimants in the Study Sam-
ple,” mimeographed, California Employment Develop-
ment Department, October 1977.

13. Pleatsikas and others, A Study of Measures.

14. “Effects of Alternative Qualifying Requirements
on the Exclusion of Covered Workers from Insured
States” (Department of Labor, Employment and
Training Administration/Unemployment Insurance
Service, Division of Research Services, March 26,
1980).

15. Ibid.

16. “Effects of Alternative Qualifying Require-
ments.”

Appendix

Weeks of work

Of the 13 States that use weeks of work, 6 require 20 .

weeks: Florida, New Jersey, New York, Ohio, Rhode
Island, and Vermont. The remaining 7 require less:
14 weeks in Hawaii and Michigan, 15 weeks in Minne-
sota and Wisconsin, 16 weeks in Washington, 18 weeks
in Oregon, and 19 weeks in Utah. Six of the 13 States
that use weeks of work attach modifications, additional
requirements, or alternatives to the weeks of work
requirement.

High-quarter-multiple States

Of the 16 States that require base-period wages equal

to a specified multiple of high-quarter earnings, 11
require 1%2 times the high-quarter wage: Alabama,
Arizona, District of Columbia, Georgia, Maryland,
Montana, Nevada, North Carolina, Oklahoma, South
Carolina, and Texas. Kentucky requires 138 times the
high-quarter wage; Idaho, Indiana, and New Mexico
require 1% times the high-quarter wage; and South
Dakota requires 10 times the weekly benefit amount
outside the high quarter. Such provisions usually specify
the minimum dollar amount of base-period wages or
high-quarter wages. Three of these 16 using the high-
quarter multiple also have additional or alternative
requirements.

The multiple benefit States

Some of the 16 States listed in this category express
the required base-period wages as a stated multiple of
the weekly benefit amount. Others construct the require-
ment on this basis but express it in the statute as specific
dollar amounts of base-period earnings for each of the
weekly benefit levels. In three of the States, Pennsyl-
vania, Puerto Rico, and the Virgin Islands, the relation-
ship between required base-period wages and the weekly
benefit amount varies with the benefit level.

In the other 13 States, the multiple is the same at all
benefit levels: 30 times (Arkansas, Colorado, Hawaii,
Kansas, Louisiana, Massachusetts, and Missouri); 36
times (Delaware, Mississippi, Tennessee, and Ver-
mont); 40 times (Connecticut and North Dakota). For
individuals qualifying for less than the maximum weekly
benefit amount, these multiples ensure that wages in
more than 1 quarter are required. Because this may
not be the case with workers with more wages in 1
quarter than required for the maximum weekly bene-
fit amount, 12 of these States specifically require wages
in more than 1 quarter.

The flat dollar requirement

Nine States have a flat dollar qualifying requirement.
Only California and West Virginia among these States
do not attach an additional requirement. The additional
requirements are designed to ensure that the worker had
wages or employment in more than 1 calendar quarter.

Five of these States specify a flat dollar amount that
the workers must have earned in a base-period quarter
outside their high quarter: Illinois, $275; Towa, $200;
Maine, $250; Nebraska, $200; and New Hampshire,
$300. Alaska simply requires $100 outside the high
quarter and Wyoming requires wages in at least two
quarters of the base period.
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Disqualifications for Quits To Meet

Family Obligations

Margaret M. Dahm
Phyllis H. Fineshriber

In general, unemployment insurance (UI) disqualifi-
cations are intended to separate unemployment due
to economic causes from unemployment due to other
causes. Except in fraud cases, disqualifications are not
intended to punish claimants for “wrong” actions. The
major causes of disqualification from benefits are volun-
tary separation, separation without good cause, dis-
charge for misconduct connected with work, refusal of
suitable work, and participation in a labor dispute. This
report is concerned with the first cause, voluntary sep-
aration, and its particular effect on women. Women are
often disqualified for reasons directly related to their
Sex.

Second to pregnancy, which is discussed in a separate
report in this compendium, the most frequent sex-
related cause of disqualifying women has been marital
or domestic obligations. Such obligations include mar-
riage, moving with spouse, lack of babysitter, and family
illness, among others.

When the UI program was first established, good per-
sonal cause for leaving did not disqualify one from
benefits. Gradually, however, restrictions of two signifi-
cant types were applied: good cause for leaving was
limited to reasons connected with work or the employer,
and categories of claimants—especially women and stu-
dents—whose labor force attachment might be ques-
tioned were disqualified. The degree to which disqualifi-
cations that discriminate against women are applied de-
pends at any time on social attitudes and on the number
and proportional increase of women in the labor force.

A review of nearly 400 decisions concerning quits be-
cause of family obligations reveals a wide variety of
treatment from State to State, depending to some extent
on whether the State law provides that “good cause for
leaving” must be work-connected (28 States) or that
family obligations specifically are disqualifying (13
States). Restrictive provisions tend to be more severe
for women than for men. In California and Pennsyl-
vania, two recent State court decisions have declared the
State UI provisions concerning family obligations un-
constitutional as a denial of equal protection under the
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law and due process of law under the 14th amendment.
These court decisions have vigorously challenged and
rejected fiscal constraints and administrative conven-
ience as justification for abridging fundamental rights
guaranteed by the 14th amendment.

The National Commission on Unemployment Com-
pensation (NCUC) should take a strong public position
opposing disqualification for marital and domestic- obli-
gations. It could also recommend that a Federal statu-
tory requirement be added to the Federal Unemploy-
ment Tax Act (FUTA), either to prohibit States from
restricting good-cause provisions to those connected
with the work or attributable to the employer, or to
eliminate special disqualifications for quits because of
marital and domestic obligations.

Or, NCUC could urge the Department of Labor to
develop, in consultation with the States, a Federal posi-
tion on the interpretation of the word voluntary that is
contained in the quit disqualification in most State laws.

Evolution of the Problem

Unemployment Insurance (UI) is designed to provide
regular members of the covered labor force with partial
replacement of wages lost during temporary periods of
unemployment due to economic causes. When actual
statutory language is developed, the meaning of almost
every phrase of this statement of purpose must be re-
fined. Who are “regular members,” and what is the
“covered labor force”? How much of lost wages should
be replaced? How long is a “temporary period of UI"?
And, pertinent to this discussion, how is “reemployment

Margaret M. Dahm is a Research Consultant on Ul. Before
she retired, she was Director of the Office of Program Legisla-
tion and Research of the Ul Service at the Department of
Labor in Washington, D.C. Phyllis H. Fineshriber is a Research
Consultant on Ul. Before she retired, she was Executive As-
sistant to the Administrator of the Ul Service at the Depart-
ment of Labor and Executive Secretary to the Federal Advisory
Council on Ul. This report was completed in June 1979.



due to economic causes” defined? Many answers have
been given to these questions by different States and at
different times.

Unemployment Compensation is designed to protect
against wage loss during unemployment due to economic
causes. The disqualifications, except for that imposed
because of fraud in connection with a claim, are in-
tended, not to punish claimants for “wrong” actions, but
to delineate the unemployment which is not due to eco-
nomic causes, and against which, therefore, the system
does not insure.!

This statement on disqualifications in 1966 by Willard
Wirtz, then Secretary of Labor, was understood by those
who shaped the program at its inception in the 1930’s.

The usual causes for disqualification from benefits are
voluntary separation, discharge for misconduct con-
nected with the work, refusal of suitable work, and par-
ticipation in a labor dispute. These provisions are de-
signed to limit the risk covered by the program, and
there is no doubt that they are necessary ones. However,
the disqualification for voluntary leaving, as it has
evolved, includes features that have an especially ad-
verse effect on working women. Except for New York,
all States originally had disqualifications for voluntarily
leaving work without good cause. Four States limited
good cause to those connected with the work, with the
employment, or attributable to the employer. New York
until 1941 had no disqualification for workers who left
their jobs voluntarily.

In all States the disqualification denied benefits for a
period of wecks, ranging from 3 to 9, generally in addi-
tion to the waiting period. Wisconsin canceled wage
credits from the employer who was left but permitted
payment based on previous employment after 4 weeks’
disqualification. Four States reduced total benefits pay-
able by the number of weeks of disqualification, which
ranged from 2 to 4.

Except in the four States with limited good cause,
thesc original provisions recognized that thcre are per-
sonal circumstances that may justify lcaving a job volun-
tarily, such as acceptance of a better job that fails to
materialize or illness in the family, as well as such per-
sonal work-related causes as allergies or other undesira-
blc reactions to the work environment.

Generally, the original disqualifications referred to
work separations that were voluntary on the worker’s
part. Inclusion of the word voluntary is not particularly
significant in States that recognize good personal cause.
It may become critical when a quit for personal reason
occurs in a State that limits good cause to a work- or
cmployer-connected cause. It seems a distortion of lan-
guage to rule that a worker who is forced to leave work
because of a broken arm left voluntarily.

The case for labor mobility implicit in leaving a job
to take a better job and its implications for Ul were
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ably stated in 1960 by Commission Chairman Wilbur J.
Cohen, as follows:

. . . in seeking and obtaining new employment, it should
be to the advantage of everyone in the economy in the
long run to see to it that the individual has an oppor-
tunity to ascend the economic ladder, to make better use
of his skills, to improve his skills, and to increase his
income. Unemployment insurance should be formulated
and administered so that when an individual takes a risk
of seeking new and better employment, or trying to ob-
tain employment at higher skills or higher wages . . . he
does not have unreasonable barriers thrown in his way
in case he makes a mistake.?

Clearly, some personal reasons for leaving work raise
questions about the worker’s availability. When the pen-
alty for a voluntary quit was to deny benefits for a rela-
tively short period, the limitations on good cause may
not have resulted in substantial denial of benefits to
otherwise eligible workers, since many of them would
not have been available for that period in any case.

As the disqualification period lengthened, the situa-
tion changed. Unemployment that began with a disqual-
ifying act may subsequently become attributable to eco-
nomic causes as the worker searches for a job. The
point at which this happens may vary with individuals
and with the labor market.

In the early days, claim examiners had wide discre-
tion in deciding what constituted good cause. Until
about 1940 there was so much unemployment that the
three major causes of disqualification seemed sufficient
to prevent payments to individuals who might rather
draw benefits than work. But World War II and the ad-
justment from depression conditions to wartime full em-
ployment brought objections to examiners’ discretion.
Full employment prepared the public for a general tight-
ening of disqualification provisions.

Another factor in the drive for a disqualification
clampdown was described in 1955:

The adoption of experience rating, which became wide-
spread in the 1940’, was also an influence in this period.
Under experience rating . . . an employer’s tax rate is
increased or decreased according to his expericnce with
unemployment. In most States an employer’s tax rate
depends on the benefits paid to his former workers. The
financial relationship between an employer’s tax rate
and the payment of specific benefits seems to imply em-
ployer responsibility for the unemployment being com-
pensated, and, conscquently, leads to the belief, on the
part of some employers, that unemployment should not
be compensated if it involves no fault on the employer’s
part.®

Focus on Family Obligation

The original State laws contained no disqualifications of
specific groups. General tightening of disqualification
provisions also led to disqualification of whole cate-
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gories of claimants whose attachment to the labor force
might be questioned. These groups included students;
pregnant women; and workers who leave their jobs be-
cause of marriage, moving with spouses, or marital,
filial, or domestic obligations.

In 1940 only four States disqualified workers for leav-
ing for such causes as marrying, moving to be with
spouses, or fulfilling other marital obligations. By De-
cember 1941, 15 States had laws disqualifying married
women under various conditions now classified as mari-
tal or domestic-obligation provisions. Minnesota and
Wisconsin specifically disqualified women who were
separated from their jobs because of an employer’s rule
against employing married women. Minnesota’s disqual-
ification did not apply to a woman who was the main
support of an immediate member of the family. Wiscon-
sin law did not apply if the woman proved she was
available, able, and willing to work. The agency was au-
thorized to consider an employee’s financial circum-
stances.

The penalty for marital-obligation separations was
disqualification for a limited period in only one State,
Michigan. Wisconsin canceled benefit rights earned
prior to the unemployment, but only if the employer
notified the unemployment commission of such disquali-
fying conditions. Nebraska, Nevada, and North Dakota
canceled wage credits carned prior to marriage for a
“femalc individual whose employment was discontinucd
because of marriage.” Indiana and Wyoming also can-
celed wage credits, but only for voluntarily leaving to
marry; in Indiana the canccllation could be waived for
good causc. Eight other States disqualified claimants
for the duration of the unemployment, or longer.
“Longer” meant that the claimant must have bcen reem-
ployed and earned a specific amount, such as a multiple
of the weekly benefit amount (WBA), or worked a
specificd number of weeks. The separation in some of
these States did not have to be voluntary; it could result
simply from an employer’s policy of discharging mar-
ried women.

Onec factor in this profusion of limitations was the
difficulty employcrs were having in kecping workers.
Women marricd to servicemen tended to try to be close
to their husbands as long as their husbands were in the
United Statcs; they followed them from one station to
another, rcturning to their homes when the servicemen
went overseas. Employers whose female employces left
for such reasons and who had trouble filling the vacan-
cies were further upset when benefits to those women
were charged to their experience-rating accounts.

The usc of special provisions to deny benefits to mar-
ricd women otherwise eligible did not arouse any wide-
spread feclings of inequity, because of the general public
attitude that marricd women should not work for wages.

By 1955, 18 States had marital-obligation disqualifi-
cations; 11 denied benefits for the duration or longer;
only | canceled wage credits. The trend to adopt mari-
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tal obligation disqualifications continued until 24 States
had such provisions in 1964.

In 1971, 23 States had marital-obligation provisions.
In March 1972 the U.S. Senate passed the Equal Rights
Amendment (House Joint Resolution 208) in the exact
form approved the previous year by the House of Rep-
resentatives.

The impact of this action—and of the forces leading
to it—was dramatic. By October 1973 only 15 States
had marital-obligation provisions. The number of States
with such provisions now stands at 13.

General Voluntary Quit Disqualifications

By 1948, 16 State laws disqualified claimants unless
the reason for leaving was attributable to the employer
or connected with the work. In some cases even physi-
cal inability to do the particular job was not good
cause, even though the individual was available for
and able to do other work. A few States deleted the
condition that the leaving be voluntary, while others,
which did nct amend their laws, simply secmed to
ignore It.

By 1955, 21 States disqualified claimants who quit
for other than work-related reasons or for reasons not
attributable to the employer. By 1964, 24 States re-
stricted benefit authorization by rcgulations; by May
1979, 28 States did so.

Limited good cause

States that restrict good cause in voluntary quit pro-
visions (to reasons related to work or to the employer)
tend to disqualify claimants much more readily than
appeals tribunals in States that look more closely at
claimants’ personal situations and attempt to cvaluate
the “‘reasonablcness™ of their actions. There are excep-
tions, of course. For example, in Arizona, which is a
restricted-good-cause State, the benelit policy rules of
the State Department of Economic Security provide
the following:

A spousc or unemancipated minor who leaves work to
accompany or join the head of the houschold who has
moved to a new locality from which it is impractical to
commute shall be considered to have done so for a com-
pelling personal reason not attributable to the employer
and not warranting disqualification for benefits provided
that the head of the houschold moved:

1. For a compelling personal reason; or

2. For the purpose of establishing a domicile at a new
locality for 3 months or longer; or

3. From a locality other than that in which the spouse
or uncmancipated minor lived and the head of house-
hold had no intention, within the foreseeable future, of
establishing a domicile at the locality that the spouse or
unemancipated minor left.



For this purpose, “head of the household” is a per-
son who is the main support of a family. Under this
rule the separation of an Arizona claimant (who left
her job to join her husband in another locality) was
held to be for a compelling personal reason not at-
tributable to the employer and not disqualifying. Her
husband, who was receiving retirement or disability
benefits substantially more than the wages the claimant
had been earning, was deemed the head of the house-
hold.

States with limited good-cause provisions vary in
their treatment of quitting to take another job. If the
new job fails to materialize and it was a better job,
some States will pay benefits; others will not.

Similarly, some States hold unsuitability of a job to
be a gozd work-connected cause, whereas others will
disqualify a claimant who left unsuitable work. Ob-
servance of union rules is also treated in various ways
by the States. Some hold that union members are bound
by collective bargaining agreements in their individual
actions, making them subject to voluntary quit disqual-
ifications in certain situations such as retirement; other
States do not regard union agreements and actions that
follow as voluntary actions on the part of individuals.

Overall quit penalties up. Whether or not good cause
is limited in general voluntary quit provisions, the
penalties for disqualifying separations have tended to
increase. In January 1979, 29 States imposed a penalty
for a voluntary quit that disallowed benefits for the
duration of unemployment or longer. Two of these
States may also reduce the poténtial benefit payable
even after subsequent employment. In one State the
unemployment commission can choose to disqualify
a person for either the full duration of unemployment
or a fixed period, in which case potential duration is
reduced.

Twelve States impose a time period for disqualifica-
tion and also reduce benefits equally. One cancels
benefit rights on the basis of the employment remain-
ing but permits payment based on other work. One
calls for a forfeit of all benefits accrued up to the time
a person quits.

Marital Versus General Disqualification
for Voluntary Quits

For the 13 States with special pré)visions for family
obligations, Table 1 compares the disqualification
penalties for leaving for family obligations, for marital
obligations, and for leaving “voluntarily without good
cause.” Only 2 of the 13 States, Colorado and West
Virginia, limit general good cause to work-connected
reasons.

As the table shows, 12 of the 13 States with dis-
qualifications for family obligations disqualify for the
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TaBLE 1. Comparison of penalties for leaving because
of marital obligations and for leaving volun-
tarily without good cause in States that have
marital-obligation provisions 2

State

Marital obligations:
disqualification
imposed

Voluntary leaving:
period benefits
denied

Colorado **

6-12 weeks with
equal reduction in
benefits

WF 4-12-25, with
equal reduction in
benefits, unless most
recent employer
paid less than $500
in base period °

Idaho *** Duration plus 8 X  Duration of unem-
WBA ¢ in bona fide ployment plus 8 X
work; not applicable WBA
if claimant becomes
main support of self
or family

Kansas * Duration plus 8 X  Week of occurrence
WBA; judicial inter- plus 6 weeks
pretation requires
intent to withdraw
from labor market

Kentucky * Until worker subse- Duration of unem-

Mississippi *

quently employed in
bona fide work

Until worker has
earnings of 8 X
WBA

ployment

Duration of unem-
ployment plus 8 X
WBA; marital, filial,
domestic reasons not
considered good
cause

Nevada > Until worker subse- Duration of unem-
quently employed in ployment plus 10 X
bona fide work; not WBA; week of oc-
applicable if sole or currence plus 4
major family sup- weeks if voluntarily
port at time of leav- left most recent
ing and filing a claim work to enter self-

employment

New York ** Until worker earns  Duration of unem-
$200, or has at least plovment plus 3
3 days work in each days’ work in each
of 4 weeks of 4 weeks or earns

$200

Ohio ** Until worker earns  Duration of unem-
$60, or one-half av- ployment plus 6
erage weekly wage, weeks in covered
if less work, and earned 3

X average weekly
wage, or $360, if less

Oregon ** Until worker earns  Earns wages equal

wages to WBA in 1
week subsequent to
disqualifying act

to WBA in 4 weeks
subsequent to dis-
qualifying act; if
able, available, ac-
tively seeking work,
registered, and re-
porting 8 weeks, ad-,
ministrator may
then find claimant
eligible
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TABLE 1. (continued)
Marital obligations:  Voluntary leaving:
disqualification period benefits
State imposed denied

Until worker earns 6 Duration of employ-
X WBA; not appli- ment plus 6 X WBA
cable if, for substan-

tial part of 6 months

before leaving or

when filing, was sole

or major family sup-

port and such work

not within reason-

able commuting dis-

Pennsylvania **7%

tance
Virginia * Duration of employ- Duration of employ-
ment plus 30 days in ment plus 30 days in
covered work covered work
Washington * Until worker earns 5 Duration of unem-

X WBA, or 10
weeks in which
claimant is other-
wise eligible

ployment plus WBA
in each of 5 weeks

Week of occurrence
plus 6 weeks, and
equal benefit reduc-
tion which is re-
credited if individual
returns to covered
work for 30 days in
benefit year

West Virginia *** 30 days in insured

work

! Leaving to marry.

2 Leaving to accomrany spouse. X

3 Leaving because of marital, parental, filial, or domestic obligations or
circumstances.

4+ Good cause for leaving is restricted to good cause related to the em-
ployment or attributable to the employer.

5 Weeks of filing.

% Weekly benefit amount.

7The Commonwealth Court of Pennsylvania, in Wallace v. Unemploy-
ment Compensation Board of Review, October 31, 1978, held the marital-
obligation disqualifications provisions of the Pennsylvania UC law uncon-
stitutional. An appeal is pending before the Pennsylvania Subreme Court.

Source: U.S. Department of Labor, Employment and Training Admin-
istration, Unemployment Insurance Service.

duration or longer any claimant who leaves a job
because of one of the marital or domestic obligations
stated in the provision. Ten of this same group dis-
qualify for the duration of unemployment or longer
any claimant who vcluntarily leaves a job without good
cause under the State’s general provisions, which are
not restricted, except in Colorado and West Virginia.

Colorado has no duration of unemployment dis-
qualification for either cause. For both marital obliga-
tions and good cause connected with the work, it
reduces benefits, unless the employer who was left
paid less than $500 in the base period. It modifies the
work-connected requirement for separations because
of illness of the claimants or their families under cer-
tain circumstances, and for separations for accepting
other work.

West Virginia reduces benefits of claimants by the
weeks of disqualification if the claimants left vclun-
tarily without fault on the part of the employer. But
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individuals arc recredited with those benefits if they
return to covered work for 30 days in the benefit year.
The number of claimants who actually get such credits
is not known. West Virginia also modifies the dis-
qualification for separations to accept other work.

Overall the States treat the causes grouped as marital
obligations as follows: leaving to marry is a disqualify-
ing reason in eight States; leaving to accompany or
join spouse is disqualifying in six States; leaving be-
cause of marital, parental, filial, or domestic obliga-
tions or circumstances is disqualifying in nine States.
In three States the marital-obligation disqualification
is not applicable if the claimant is or becomes “main
support” or “sole or major support” of self or family,
and, in the case of Pennsylvania, if “such work is not
within reasonable commuting distance.” The Penn-
sylvania marital-obligation provision, it should be
noted, has been declared unconstitutional by the Com-
monwealth Court; an appeal is pending in the Supreme
Court of Pennsylvania.

Although the relationship of penalties for general
and special disqualifications differs among the States, a
marital-obligation disqualification is automatic in all
13; the specific cause and circumstances cannot be
considered. By contrast, 11 of these States have an un-
restricted good-cause disqualification, under which
special circumstances can be considered. It is very
hard for the disqualified claimants to reestablish eligi-
bility in the benefit year. They would have to be re-
employed and work long enough to meet the additional
earnings requirement, which can be as much as 8 times
the weekly benefit amount, and then happen to be-
come unemployed for a nondisqualifying reason. The
only exception is in “main support” or “sole or major
support” situations. This exception approaches, if it
does not constitute, a needs test. It does have the
effect of reducing the number of men penalized by the
marital-obligation provisions.

Special Impact on Women

The present situation represents some improvement
over the early 1970’s, when 23 States had marital-
obligation provisions and 7 specified that they applied
only to women. Marital-obligation provisions in Cali-
fornia and Pennsylvania have been declared uncon-
stitutional, and no State now specifies that these pro-
visions apply cnly to women. Nevertheless, claimants
disqualified under such provisions remain almost en-
tirely women, as a review of current appeal decisions
and court cases will show.

Because women continue to fulfill the roles both of
worker in the paid labor force and of homemaker,
they have dual responsibilities that may draw them
away from jobs and the labor force for long or short
intervals. Men also leave jobs for personal reasons.
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Although they are less likely to leave a job for family
obligations, they are doing so more often than they
used to.

In a few of the appeals cases reviewed for this re-
port, the wife had the better job and initiated the
move to another arca; the husband left his work to
take his chances on getting work in the new loca-
tion. In these situations, the husband was disqualitied
or found unavailable, depending on the State law.

Ul was never intended for the individual who was
not available for work—ready, willing, and able to
work—or not doing what a reasonable person would do
to get another job. The determination of an individual’s
availability can only be made week by weck. Special
family disqualifications are unnecessary for the pur-
pose of denying benefits to those who are not in the
labor force. While the child or the husband is ill, or
until child care arrangements can be made, bencfits
would not be payablc. Thus, the normal voluntary quit
and availability requirements provide an adequate basis
for paying or denying benefits. The special provisions
arc undesirable because they preclude consideration
of the facts and becausc they may continue to cause
denial of bencfits long after any unavailability has
ended.

Commissions on status of women

During the 1960’s two Presidentially appointed groups
studicd problems of women. Some of the economic
problems women faced were examined through sub-
groups on social insurance and taxation. Both groups
addressed the sex-discriminatory provisions in the Ul
program and rccommended their repcal.

In 1963 a committec of the President’s Commission
on the Status of Women reported that women were
dealt with severcly under the system by all States,
whether through statutory provisions or through ad-
ministrative intcrpretations. In the area of marital and
domestic obligations thc committee made the following
recommendation to the President’s Commission on the
Status of Women:

A woman who terminates her employment because of
marital obligations, such as following her husband to a
new location, but who subsequently and continuously
engages in a search for work and otherwise maintains
her availability should be considered as having quit for
good cause and should not be disqualified from unem-
ployment benefits. If it is found that this proposal has
the effect of discouraging employment of women, it is
recommended that payment of benefits in such cases be
charged to the State’s general unemployment fund rather
than the former employer’s account in the fund.*

In a similar vein, a 1968 task force made its recom-
mendation to the Commission’s successor, the Citizens’

Advisory Council on the Status of Women:
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Disqualifications from unemployment compensation for
voluntarily leaving work should be so limited that an
individual who leaves on account of family obligations,
or of moving to accompany or be with spouse is not
denied benefits for weeks when he or she is in fact ready,
willing and able to work. If achieving this objective tends
to discourage the employment of women, the benefits in
such cases should not be charged to the claimant’s for-
mer employer . . .°

Testimony of Tamara Bavar

In March 1979 the National Commission on Unem-
ployment Compensation received testimony in Detroit
from Tamara Bavar, Chairperson of the Uncmploy-
ment Insurance Task Force, United Automobilc Work-
crs, Region |B Women’s Council. Ms. Bavar reported
the results of a survey of Region |B women members
on their experience in the Ul system. Based on survey
responses and on other experience, Ms. Bavar made
the following recommendations:

It is unfair to disqualify a worker for voluntarily quitting
when that worker has been forced to quit by pressing
family circumstances. In these instances, quitting is not
really voluntary. We recommend that federal law pro-
vide that there be no disqualification for voluntarily quit-
ting if the cause is attributable to the employer or to
(substantial) personal reasons. It might not be fair to
charge an employer’s account for a resignation for this
kind of personal reasons, but the account should be
charged if the quit was due to causes attributable to the
employcr.

Appeals Decisions

To understand how States have treated various cate-
gories of family obligations in recent years, only 400
family-obligation appeals cases were reviewed during
the period March to June 1979. Never before had such
a large-scale review been made of current family-obli-
gation disqualifications. The Decpartment of Labor’s
Unemployment Insurance Service (UIS) made avail-
able copies of all appeals decisions it had received
from the States during March and April 1979. Cases
were sorted by State but not by issue. Thousands of
cases from all 50 States were screened. All cases in-
volving family obligations or circumstances were pulled,
and at least some cases from every State were re-
viewed.

Although this method of collection does not con-
stitute a random sample, it represents a cross section
of practice in large and small States in all parts of the
country. The decisions reflect the laws, regulations,
court decisions, and policies of each State. No attempt
was made to choose “good” or “bad” decisions for
presentation.
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For purposes of this discussion, separations for
family obligations have been divided by four reasons for
separation:

® Leaving to marry

® Leaving to move with spouse

® Lcaving because of lack of child care

® Leaving because of other family obligations or
circumstances, including family illness

Disqualification for quits to meet family obligations
is closely related to quits for other reasons not con-
nected with the employment or attributable to the em-
ployer. Cases from three different States illustrate each
category of reasons for leaving. The cases show how a
person in each category fared (1) in a State that pro-
vides specifically for family-obligation disqualifications;
(2) in a State that statutorily limits good cause to
reasons related to work or attributable to the employer;
and (3) in a State that has neither kind of provision,
but only a general disqualification for voluntary quits
for good cause.

More than half the cases concerned leaving to move
with a spouse. Many cases had to do with the fourth
category, other family obligations—half again as many
as leaving to marry or because of lack of child care.
Although statutes do not refer to child care, this cate-
gory is presented separately because it is a large sub-
group with special responsibilities and problems of its
own.

Leaving to marry

Eight States specifically deny benefits to claimants
who leave to marry. Because no cases of leaving to
marry were among the 400 from these eight States,
a case was chosen from Washington, which has a gen-
eral marital-obligation provision. In all the cases that
follow, benefits were denied. This appears to be an ac-
curate reflection of the situation, since all but three
claimants in the 25 cases reviewed were disqualified.

Marital-obligation State. In a Washington case, the
claimant, a terminal operator in a paper company, re-
quested a leave of absence to be married, but it was
disapproved a week later. She resigned, giving 2 weeks’
notice. The next day she learned the wedding was off.
She did not reapply for work with her former em-
ployer because she knew that her replacement had been

hired and trained. Under Washington law, claimants

who would be subject to disqualification can avoid it
by certifying to their availability and efforts to find
work in each of 10 weeks if the primary cause of
voluntary leaving was marital status or domestic re-
sponsibilities.

An intended spouse is not a relative or spouse, the
referce held, nor is the situation marital when no mar-
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riage has occurred. Accordingly, the claimant was
disqualified in a referee’s decision, which, with some
modification, was later adopted by the Commissioner’s
Delegate.

Good-cause-restricted State. In a Maine case, the claim-
ant, a cashier in a grocery store, left work to marry and
moved with her husband, who was in military service,
to Florida. Because she was unmarried at the time of
separation, she could not qualify for the exception to
the work-connected good-cause provision in the Maine
law: that leaving was necessary to accompany a spouse.
Therefore, she was held by the referee to have left
voluntarily without good cause attributable to the em-
ployment or the employer and disqualified until she
had earned 4 times her weekly benefit amount, or
$416. The Commission adopted the referee’s decision.

Unrestricted-good-cause State. In a Nebraska case, the
claimant, who wcrked on the assembly line for a radio
antenna manufacturer, left to move to Missouri to be
married. Leaving was held to have been without good
cause, because it was for a personal reason not related
to the work and not of a “necessitous and compelling
nature.” The claimant had implied at the hearing that
she was unhappy in her job, but the main reason she
left was to relocate. The claimant was assessed an 8-
week disqualification by the referee.

Leaving to move with spouse

The marital-obligation case selected is from Nevada,
which has a disqualification for leaving to move with
spouse that is not applicable if the claimant is the sole
or major provider of family support at the time of
leaving and filing a claim.

Marital-obligation State. In a Nevada case, the claimant
had worked for a Reno hospital from January to De-
cember 1977, when she moved to Eugene, Oregon, pre-
sumably to marry, for the referee’s decision states that
the “record shows that claimant and her husband have
been married about 1 year.” She worked for her last
employer, a Eugene hospital, as a part-time (24 hours
weekly) housekeeping department employee at $3.09 an
hour, from April to August 1978. The employer had
said he thought full-time work might be available for
her within 2 months of hire, but he made no promises.
No full-time work was provided, despite claimant’s
repeated inquiries. Meanwhile, claimant’s husband
spent time renewing his real estate license, then mak-
ing unsuccessful efforts at real estate sales. He had a
job prospect but not a promise in Bend, Oregon. The
claimant quit her job to move there with him. She
initiated her claim 1 week before her husband went
to work. He had sold property that he had had before
marriage to help with living expenses. The referee’s de-
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cision reads as follows: “Claimant had a modestly paid,
part-time job. Her husband had no income from earn-
ings. He was selling articles to pay living costs. Sig-
nificantly, claimant quit because of her husband’s oc-
cupational concerns, not he for hers. The preponder-
ance of evidence fails to establish that claimant was the
major support of the family when she filed her claim.
She had no income at that time. The record is silent on
the matter of savings” (emphasis added). The claimant
was disqualified until subsequently employed in bona
fide work.

Good-cause-restricted State. In a Wisconsin case, the
claimant, a records clerk for over 10 years for a power
and light company, left to accompany her husband to
California, where he intended to accept a better job.
The job failed to materialize. Good cause for leaving
in Wisconsin law is spelled out as (1) attributable to
the employer; (2) physical inability to do the work and
no reasonable alternative; (3) health of a member of
the immediate family, leaving claimant no reasonable
alternative; (4) claimant’s separation being in lieu of
a suspension or termination of another employee; (5)
acceptance of a recall to work for a former employer
within 52 weeks after last working for the employer;
(6) lcaving within 10 weeks after starting work that
could have been refused with good cause; or (7) be-
causc employer made employment, compensation, pro-
motion, or job assignments contingent on claimant’s
consent to sexual contact or scxual intercourse. Referee
found that, while in this case claimant might have had
a valid personal rcason for leaving, it was disqualifying
under provisions of Wisconsin law. The referee’s de-
cision was affirmed by the Labor and Industry Review
Commission.

Unrestricted-good-cause State. In a California case, the
claimant 1ast worked June 30, 19/¥. Her nusband
graduated from a military class on July 19, 1978. In
anticipation of a move from Sacramento to Merced
on August 2, 1978, the couplc obtained an apartment
in Merced July 15, 1978. After being moved by the
military (and administrative noticc was taken of the
fact that the claimant was needed at home because no
exact time can be calculated as to when military movers
will arrive), the couple left on vacation July 19, 1978.
They settled in their apartment August 2, 1978. The
vacation was a strictly personal matter of a noncom-
pelling nature, said the appeals board, particularly be-
cause the claimant had no assurance of a job when she
left employment in June. She was held to have left
work without good cause and was disqualified by the
appeals board, which reversed the referee’s decision.

Leaving because of lack of child care
The child-care problem can arise suddenly when a
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babysitter becomes ill and the safety of young children
is at stake, or it can be a long-standing or a temporary
problem, as the following cases show. A significant
proportion of all family-obligation cases involve re-
sponsibilities to teenagers as well as to infants and
preschoolers.

Marital-obligations State. In a West Virginia decision
the claimant, a hand decorator of glassware, working 5
days a week, 7 a.m. to 4 p.m., had returned from a
2-month leave during a period while her children were
not in school. According to her testimony, she left
work 3 days after her return, after a disagreement with
her employer about the use of the telephone to inquire
about her children. The claimant signed a statement that
her babysitter was sick and no longer able to care for
her three children, and that this problem had resulted in
the claimant’s inability to work out a notice with her
employer. The board of review adopted the referee’s
findings as its own, part of which read as follows: “The
acknowledged statement over claimant’s signature and
her testimony at this hearing are irreconcilable; con-
sequently, this Examiner is reluctant to disturb the de-
cision of the deputy.” The decision is silent on several
questions, such as the age of the children and why the
claimant left suddenly: was it the disagreement with
the employer, or the departure of the babysitter, or was
there still another reason? The reviewers questioned
the basis of the judgment of irreconcilability, without
more facts in the decision, at three stages of appeal:
the deputy, the referee, and the Board of Review. The
claimant was held ineligible from 10 weeks after she
left work, as “not available for full-time work for which
fitted by prior training or experience” and disqualified
from the day she left because she voluntarily quit em-
ployment “to perform parental duty” until she had
worked 30 days in covered employment.

Good-cause-restricted State. In a Delaware decision,
the Unemployment Insurance Appeals Board reversed
the referee’s decision disqualifying a male claimant in
a parental-obligation case as having voluntarily left
work without good cause attributable to the work.
The claimant, an automobile mechanic, had informed
his employer at the time he was hired away from
another job that he was the father of an autistic child.
He also informed the employer that his wife worked
daily from 4 p.m. to midnight and that he had four
other children who attended school until 3 p.m. each
day. He requested that he be allowed to take his lunch
hour betwcen 3 p.m. and 4 p.m. daily so that he could
care for his autistic child betwecen the time his wife
left for her job and his older children returned from
school. The employer agreed to this “flexibility in the
taking of the lunch hour.” When it developed that this
was the employcr’s busicst hour and his business was
adversely affected, he requested that the claimant make
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better arrangements for his family care. Claimant was
unable to do so and voluntarily terminated his employ-
ment. The Board reversed the referee’s decision and held
that *“the claimant voluntarily left his work for good
cause attributable to his work,” and was entitled to
benefits.

Unrestricted-good-cause State. In a Maryland ¢ Board
of Appeals decision of January 1979, the findings of
fact indicated that the claimant was a temporary packer
in a plant where she was working the 3-to-11 p.m. shift
when she left work. She was informed on the previous
Friday that she could have a permanent position on the
11-p.m.-to-7-a.m. shift, but that she had to decide by
Monday. When she could not make suitable babysitting
arrangements by then, the employer refused t> give her
additional time to decide. Unable to accept a transfer to
the permanent position, the claimant resigned.

At the time, the claimant’s husband was working at
night from time to time, and she could not rely on him
to be at home with the threc teenage children, whom
she was unwilling to leave unsupervised at night. Three
weceks after her resignation she made babysitter arrange-
ments and began locking for full-time work without
restriction.

The Board stated that “claimant now has been em-
ployed with the same employer for the last 3V
months.” The Board held that the claimant’s reason,
inability to find a babysitter, was not work-connected,
and, thercfore, did not constitute good cause. Hiw-
ever, the Board found that “mitigating circumstances
are present in this case, and the maximum disqualifica-
tion is not warranted.” She was disqualified until 5
wecks after she left, because of voluntary leaving and
because of unavailability, but thereafter was entitled to
bencfits for which she was otherwise cligible. The de-
cision of the referce, which had held that the claimant
had not left but had been discharged for reasons other
than misconduct, was reversed.

Thus, the Board had affirmed the claim examiner’s
determination that she had voluntarily left without good
cause. At all threc stages, however, she was held to
have been unavailable during the period when she had
no babysitter.

Leaving because of other family obligations

Although this is an *“all other” category, there are only
half as many cases in it as in lcaving to move with
spousc. In addition to illness of members of the im-
mediate family, this category also includes cases of
obligations to parents. Male claimants appear in this
group along with female, and one case involving a man
is included.

Marital-obligation State. A Mississippi Board of Review
decision affirmed a referee’s decision, which in turn
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had affirmed a claim examiner’s decision disqualifying
the claimant. In this case, the claimant voluntarily quit
her job with a manufacturing company to care for her
sick granddaughter, who lived with her. Under the
Mississippi law, a marital, filial, or domestic obligation
is specifically excluded as good cause for voluntary
leaving, and the Board so held. No other facts and no
other reasons for the decision were presented in this
case.

Good-cause-restricted State. In a Minnesota case, the
claimant, a laboratory worker in a potato-processing
company, quit her job to stay home and care for her
husband, who had become ill with cancer. She had
worked full-time on a rotating shift, which would not
permit following the doctor’s recommendation that the
household operate on a regular routine. The referee
noted that the claimant did not inquire about working
a regular shift; nor did she request a leave of absence
instead of quitting. (The employer works 24 hours a
day, so a straight shift might have been possible.) The
referce concluded that the claimant left voluntarily for
“a very good personal reason,” but not a reason at-
tributable to her cmployer. She was disqualified until
she earned 4 times her weekly benefit amount.

Unrestricted-good-cause State. In a Hawaii case, the
claimant, a machinist, assigned to the industrial rela-
tions office of the Pearl Harbor Naval Shipyard, quit
to return to Oklahoma to care for his mother. The
Mental Health Services of Southcrn Oklahoma stated
that they have relied hcavily on the claimant to help
his mother, who was incapable of managing herself
without his assistance. The claimant had a brother in
the Marinc Corps. No other relatives were available to
assist in the mother’s care. The refercc noted that leav-
ing work “is considered to be good cause where it is
for a real, substantial, or compelling rcason, or a rcason
which would causc a reasonable and prudent worker,
genuincly and sincerely desirous of maintaining em-
ployment, to take similar action. Such a worker is ¢x-
pected to try reasonable alternatives to his problems
before terminating his employment.” Given the evi-
dence, the referee found the claimant left voluntarily
with good cause.

Recent State Court Decisions on
Constitutionality of Disqualifications

This discussion would be incomplete without reference
to recent decisions of two State courts on constitutional
issues in disqualifications for quits to meet family ob-
ligations. The decisions are summarized below, and the
complete decisions are in the Appendix. In both cases,
claimants challenged the marital and domestic obliga-
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tions provisions as a denial of equal protection of the
laws and due process of law under the 14th amendment.

The Boren case

In Betty Ann Boren v. Department of Employment De-
velopment, et al., the California Court of Appeals for
the Third District held on June 17, 1976, that despite
_its neutral language, section 1264 of the California
Unemployment Insurance Code, which contains Cali-
fornia’s marital- and domestic-obligation provisions,
constituted denial of equal protection because it es-
tablished a disqualification based on sex not sustainable
by compelling State interest.

The facts of the case were these: the claimant, the
mother of four children, the youngest an infant, worked
at a drive-in restaurant. The family was supported by
her weekly wages and her husband’s. When her em-
ployer required her to change work shift, she could not
find a babysitter for her infant to cover the time of the
new shift. When she told him she could not change, he
replaced her. The State UI agency denied benefits be-
cause she left work for domestic reasons and was not
the major provider of family support. Mrs. Boren ap-
pealed from the decisions of the agency and the Ul
Appeal Board, first to the Superior Court, then to the
Court of Appeals.

In the course of its decision, the Court of Appeals
accepted the statement that 99 percent of those dis-
qualified in 1971 under: section 1264 were women
and that the proportion probably held true for succeed-
ing years. In arriving at its decision that the provision
deprives affected claimants of equal protection of the
law, the court stated that Section 1264 distinguished
between two kinds of UI claimants: those who left
work voluntarily for domestic reasons and those who
left voluntarily but for good cause of a different sort.
The first is denied benefits, the second is eligible. A
second distinction is created between persons who
supply primary and secondary family support. Though
both quit work for domestic reasons, the first may re-
ceive benefits, the second is barred by the statute from
compensation. The court finally noted a third distinc-
tion, expressed in terms of the duration of the dis-
qualification. A person who voluntarily quit for good
cause and is ineligible but not disqualified still must pass
the able-and-available test each week; persons disquali-
fied under section 1264, however, are not eligible when
they begin looking for a job, but must first regain bona
fide employment.

After discussing the social patterns that historically
have adversely affected the position of women in the
labor market, the court then stated that the statute,
which, unlike the historical patterns, has existed only
since 1954, was intended to disqualify working wives.
Because the provision established a sex-based dis-
qualification, it was inherently suspect. “In the formula-
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tion of State unemployment insurance systems,” said the
Court, “the States are not free to establish disqualifica-
tions which deprive persons of constitutionally pro-
tected rights.” It drew a parallel between a case, in
which the U.S. Supreme Court in 1975 had invalidated
portions of the Utah pregnancy-disqualification pro-
vision, and section 1264, which burdened the ‘“em-
ployed woman’s decision to marry, to follow her hus-
band to another locality or to leave work for childbirth
or child care.”

Finally, in commenting on the State’s argument that
the provision is needed to reduce expenditures of Ul
funds, the court pointed to other claimants whose un-
employment is due to noneconomic causes and de-
clared: “A State may not preserve the fiscal integrity
of its programs by invidious distinctions between classes
of citizens.”

The Wallace case

In Alice Wallace v. Unemployment Compensation
Board of Review, the Commonwealth Court of Penn-
sylvania, on October 31, 1978, found “no rational basis
whatsoever for the different treatment accorded domes-
tic quit claimants.”

The court found the following to be the facts in
the case: The claimant, a nursing assistant at a Phila-
delphia hospital, worked the 3:30-p.m.-to-midnight
shift. Her two older daughters moved away from home,
leaving her without care for her two sons, 11 and 14,
in the evening. She repeatedly requested the day shift,
but no opening could be found for her. She finally re-
signed after diligent efforts to solve the problem failed.

The court adopted the reasoning in the claimant’s
argument—that first, “by effectively preventing persons
who quit their jobs for domestic reasons from showing
that their resignations were motivated by necessitous
and compelling causes, whereas persons quitting their
jobs for any other reason may so argue, the statute
establishes a classification which bears no rational re-
lationship to any legitimate State interest and hence
violates the guarantee of equal protection.”

The second argument relied on the U.S. Supreme
Court landmark decisions in the Turner case and the
Lafleur case. The latter held in 1972 that compulsory
maternity leave for a schoolteacher during specified
periods was a denial of equal protection. According to
this argument, the Pennsylvania provision “creates an
irrebuttable preseumption that a domestic quit can
never be for a necessitous and compelling reason.” The
presumption is not universally true, as shown by argu-
ments and opinion in the Pennsylvania courts when the
law did not absolutely disqualify domestic separation
claimants. The landmark decision of Judge Reno in the
Sturdevant case held in 1946 that “domestic circum-
stances can rise to the level of necessitous and com-
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pelling cause for a worker’s decision to terminate em-
ployment.”

The court rejected the Board’s argument that the
purpose of Ul is served by disqualifying domestic quit
claimants because their unemployment is not “sudden
unemployment” as intended by the law. Domestic rea-
sons for leaving can be as sudden as any other reasons.
The court also rejected the Board’s unsupported argu-
ment that the provision aids fraud prevention, since,
according to the argument, claims “based on domestic
circumstances are more easily fabricated.”

The court declared:

In the absence of any rational relationship between the
total disqualification of domestic quit claimants and
some legitimate legislative purpose, the singling out of
this group of claimants for separate treatment for no
other apparent reason than that it is convenient to do so
or that it will conserve the unemployment compensation
fund is precisely the kind of patently arbitrary treatment
which violates the constitutional mandate of equal pro-
tections of the laws, Flemming v. Nestor, 363 U.S. 603
(1960).

The possibility that some domestic quit claimants would
be determined ineligible for benefits because the circum-
stances of their quitting, taken as a whole, are not found
to be necessitous and compelling is not a rational basis
for disqualifying all applicants, given the Law’s remedial
humanitarian purposes.

The court found denial of the opportunity to show
necessitous and compelling cause “especially objection-
able in light of the fact that the administrative mecha-
nism for making such showings, viz., the hearings before
the referee on the circumstances of the quit, already
exists and is utilized in a great number of non-domestic
related voluntary quit cases.”

Options for Recommendations by the NCUC

Repeal of family obligation disqualifications. is very
important to women and was recommended more than
15 years ago by the President’s Commission on the
Status of Women. Eleven of the 13 States that still
have such provisions have the unrestricted-good-cause
provision; therefore the reasons for leaving, in those
States, would be examined for the reasonableness of the
leaving, just as all other reasons for leaving are
examined.

But in the 29 States that limit good cause to work-
related causes, most marital-obligation quits would
continue to be disqualifying, judging by the appeals
cases reviewed in the course of preparing this report.
In many of those States, the word voluntary, if it ap-
pears in connection with quits, is ignored by the de-
cisions. If women are to get the protection of the sys-

Unemployment Compensation: Studies and Research

tem when they need it, the work-connected limitation
on good cause for quitting work will have to be re-
moved or modified.

Four options are offered as possible recommenda-
tions by the NCUC:

Option 1. First, the Commission should suggest that
a new Federal statute be added to the Federal Unem-
ployment Tax Act (FUTA) that would prohibit States
from restricting good cause to conditions connected with
the work or attributable to the employer. This option
would benefit not only claimants who quit for domestic
considerations, but also those who leave for other per-
sonal reasons, which are now good cause in 23 States.
It has the disadvantage of being federally imposed and
would encounter strong opposition on this point.

Option 2. Second, a new Federal requirement could be
added to the FUTA, requiring the elimination of special
marital- and domestic-obligation disqualifications. This
action would be comparable to the present Federal
standard on pregnancy. It would mean that, in all
States, the benefit rights of claimants—mostly women
—who leave for family obligations would be determined
by the same policies applied to others who quit work
voluntarily. It is also a Federal standard, although a
more limited one.

Option 3. Third, the NCUC could recommend that the
Department of Labor develop, in consultation with
the States, a Federal position on the interpretation of
the word voluntary in the quit disqualification of most
State laws. Reading a large number of appeals decisions
leaves the impression that some States are ignoring this
language and imposing “voluntary quit” disqualifica-
tions where the claimant’s action was not voluntary. If
these cases represent a policy, it could be regarded as
a denial of benefits due under the law, within the

_meaning of present Federal requirements. This ap-

proach would not require legislation, either Federal or
State. It does not represent a new standard. It would
result in the payment of benefits to some of those now
disqualified for leaving for family obligations, as well
as to some others, such as those who leave a job be-
cause of personal illness. It would not change the re-
quirement that benefits be paid only in weeks when the
claimant is available for work.

Option 4. Finally, the NCUC could take a strong pub-
lic position opposing the marital- and domestic-obliga-
tion disqualifications. This position would put the pres-
tige of the Commission behind those who are working
in the individual States for repeal of those provisions.
It is not really an alternative to the other options. No
matter what other action the Commission may take on
this issue, a strong public position seems desirable.
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1. Attachment to prepared statement of W. Willard
Wirtz, Secretary of Labor, in Unemployment Insurance
Amendments of 1966, hearings beforc the Committee
on Finance, U.S. Senate, 89th Cong., 2d Sess., on H.R.
15119, July 1966, p. 27.

2. Wilbur J. Cohen, “Some Major Policy Issues in
Unemployment Insurance and General Assistance,”
in Studies in Unemployment (University of Michigan
School of Social Work, Public Welfare Administration,
prepared for the Special Committee on Unemployment
Problems, U.S. Senate, 86th Cong., 2d Sess., 1960),
p. 328. Attached to testimony before Subcommittee on
Unemployment Compensation, Committee on Ways
and Means, House of Representatives, 94th Cong., 1st
Sess., 1975, p. 538.

3. “Trends in Disqualifications, 1935-55,” Employ-
ment Security Review, August 1955, p. 41.

4. Report of the Committee on Social Insurance and
Taxes to the President's Commission on the Status of
Women, October 1963, p. 48.

5. Report of the Task Force on Social Insurance
and Taxes to the Citizens’ Advisory Council on the
Status of Women, April 1968, p. 31.

6. Maryland has amended its law, effective July 1,
1979, to restrict good cause for voluntary leaving tc
causes “directly attributable to, arising from, or con-
nected with the conditions of employment or actions
of the employer.”

Appendix: The Boren Case (1976)
and the W allace Case (1978)

BOREN v. CALIFORNIA DEPT. OF
EMPLOYMENT DEVELOPMENT

59 Cal.App.3d 250

Betty Ann BOREN, Individually and on behalf
of all other persons similarly situated,
Plaintiffs and Appellants,

\D

CALIFORNIA DEPARTMENT OF EMPLOYMENT
DEVELOPMENT et al., Defendants and Respondents.

Civ. 14138.

Court of Appeal, Third District,
June 17, 1976.

Plaintiff brought action, purportedly as a class suit
on behalf of herself and other women, for writ of man-
date to compel unemployment insurance agency to set
aside decision denying compensation and also for
declaratory judgment of invalidity of a statute. The
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Superior Court, Sacramento County, B. Abbott Gold-
berg, J., entered judgment adverse to plaintiff, and
plaintiff appealed. The Court of Appeal held that not-
withstanding its neutral language, unemployment insur-
ance provision disqualifying any person leaving his or
her job because of marital or domestic duties and who
does not supply the family’s major support is invalid as
based upon an improper classification in violation of
equal protection.

Judgment reversed and cause remanded with direc-
tions.

1. Constitutional Law ¢ 224(1)
The equal protection clause of the Fourteenth
Amendment denies states the power to erect arbitrary

statutory classifications based upon sex. U.S.C.A.Const.
Amend. 14.

2. Constitutional Law <= 208(1, 3)

A statute establishing “suspect classifications” or
trenching upon “fundamental interests” is vulnerable to
strict judicial scrutiny; it may be sustained by a show-
ing of a compelling state interest which necessitates the
distinction; a sex-based classification is treated as
suspect.

3. Constitutional Law <= 208(1)

Discrimination may be demonstrated by statistics
showing statute’s actual operation.

4. Constitutional Law <= 208(3)

A seemingly neutral statute which actually disquali-
fies a disproportionate number of one sex is discrimina-
tory and vulnerable to the strict scrutiny test; it is
enough if statistics show that the standard affects
women only.

5. Evidence <= 14

Court took judicial notice, as matter of common
knowledge, that women are more likely than men to
follow their spouses to a new job location and more
likely to quit work to care for young children or an ill
family member.

6. Constitutional Law <= 224(1)

Statute which establishes a sex-based disqualification
is inherently suspect as a denial of equal protection and
it may be sustained only by a showing of its necessity
for the fulfillment of a compelling state interest.
U.S.C.A.Const. Amend. 14.

7. Social Security and Public Welfare <= 261

In the formulation of state unemployment insurance
systems, states are not free to establish disqualifications
which deprive persons of constitutionally protected
rights.
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8. Constitutional Law <= 274(2)

Freedom of personal choice in matters of marriage
and family life is one of the liberties protected by the
due process clause of the Fourteenth Amendment.
U.S.C.A.Const. Amend. 14.

9. Constitutional Law ¢ 255(2)

An employed woman’s decision to marry, to follow
her husband to another locality or to leave work for
childbirth or child care, falls within ambit of Fourteenth
Amendment liberties. U.S.C.A.Const. Amend. 14.

10. Constitutional Law <= 208(1)

When a statutory classification is subject to strict
scrutiny, state must do more than show that the exclu-
sion saves money.

11. Constitutional Law <= 242.3(3)
Social Security and Public Welfare ¢= 261
Notwithstanding its neutral language, unemployment
insurance provision disqualifying any person leaving
his or her job because of marital or domestic duties
and who does not supply the family’s major support
is invalid as based upon an improper classification in
violation of equal protection. West’s Ann.Unempl.Ins.
Code, § 1264; U.S.C.A.Const. Amend. 14.

Richard M. Pearl, Cal., Rural Legal Assistance, San
Francisco, Charles F. Elsesser, Jr., Los Angeles, for
plaintiffs and appellants.

Evelle J. Younger, Atty. Gen., by N. Eugene Hill
and Edmund E. White, Deputy Attys. Gen., Sacra-
mento, for defendants and respondents.

BY THE COURT:

Plaintiff, a working wife and mother, was denied
unemployment insurance compensation. She charges
that the disqualification statute unconstitutionally dis-
criminates against female workers. The statute, section
1264 of the California Unemployment Insurance Code,
disqualifies any person leaving his or her job because
of marital or domestic duties and who does not supply
the family’s major support.!

1. All statutory references in this opinion, unless otherwise
noted, are to the Unemployment Insurance Code. Section 1264
of that code declares: “Notwithstanding any other provision of
this division, an employee who leaves his or her employment to
be married or to accompany his or her spouse to or join her or
him at a place from which it is impractical to commute to such
employment or whose marital or domestic duties cause him or
her to resign from his or her employment shall not be eligible
for unemployment insurance benefits for the duration of the
ensuing period of unemployment and until he or she has secured
bona fide employment subsequent to the date of such voluntary
leaving; provided that, notwithstanding any other provision of
this division, this section shall apply only to claims for unem-
ployment compensation benefits and shall not apply to claims
for unemployment compensation disability benefits. The provi-
sions of this section shall not be applicable if the individual at
the time of such voluntary leaving was and at the time of filing
a claim for benefits is the sole or major support of his or her
family.”
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The plaintiff is Betty Ann Boren, who worked at a
drive-in restaurant. Mrs. Boren had four children, the
youngest an infant. Her weekly wage, combined with
her husband’s earnings, provided the family’s support.
Her employer required her to change her work shift;
she could not find a baby sitter to care for her infant
during the proposed new shift; when she told her
employer she could not work the new shift, he replaced
her.

The unemployment insurance agency rejected Mrs.
Boren’s claim for unemployment compensation on the
ground that she had left her job “for domestic reasons”
and was not the major source of family support. After
exhausting her administrative appeals, Mrs. Boren filed
this action, purportedly as a class suit on behalf of
herself and other women. She requested a writ of man-
date to compel the unemployment insurance agency
to set aside its decision denying compensation and also
sought a declaratory judgment of the statute’s uncon-
stitutionality. Her thesis was that section 1264, not-
withstanding its neutral language, unconstitutionally
discriminated against female applicants for unemploy-
ment compensation. The superior court sustained the
state’s demurrer with leave to amend. Plaintiff elected
to stand on her pleading. She appeals from the adverse
judgment.

Literally, section 1264 disqualifies an employee who
leaves or resigns. Here, Mrs. Boren’s employer replaced
her when her domestic needs prevented her from ac-
cepting a new work shift. She makes no point that she
did not actually resign. Counsel on both sides assume
that an employee effectively resigns by rejecting the
employer’s reasonable work conditions. We accept that
assumption.®

Like other state systems, the California unemploy-
ment insurance program is designed primarily for
those who are unemployed because of lack of work
and who are genuinely in the labor market. Section 100
describes the system as one providing benefits for per-
sons unemployed “through no fault of their own.” The
primary focus on economically caused unemployment
is expressed by provisions disqualifying an applicant
who left his work “voluntarily without good cause” or
had been “discharged for misconduct connected with
his most recent work.” (§ 1256; see, however, Prescod
v. Unemployment Insurance Appeals Bd. (1976) 57
Cal.App.3d 29, 40, 127 Cal.Rptr. 540.) The system’s
restriction to claimants genuinely in the labor market is
implemented by confining eligibility to the claimant
“able to work and available for work for that week”

2. Section 1264 refers variously to an individual “who leaves
his or her employment,” to one whose marital or domestic
duties cause the individual to “resign” and to the individual who
was the major breadwinner “at the time of such voluntary leav-
ing.” The Unemployment Insurance Appeals Board has con-
cluded that these three phrases are synonymous. (In the Matter
of Sherry M. Pratt, Precedent Benefit Decision No. P-B-131,
dated Feb. 24, 1972.)
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and who has ‘“conducted a search for suitable work
in accordance with specific and reasonable instructions
of a public employment office.” (§ 1253, subds. (c),
(©.)

Section 1264, the provision under attack, imposes a
disqualification resembling that for voluntary termina-
tions without good cause. It denies eligibility to a sup-
plementary breadwinner who leaves in order to marry
or to join a distant spouse or who quits because of
“marital or domestic duties.” An important feature of
section 1264 perpetuates the disqualification through-
out the ensuing period of unemployment and until the
individual has secured a new job. The statute is framed
in neuter terms, applying literally to men and women
alike.

In challenge to the statute’s surface avoidance of
gender references, Mrs. Boren’s petition alleges: “Due
to cultural role patterns and a past history of discrimi-
nation women in our society bear a disproportionate
share of the domestic duties and are significantly less
able to contribute to the support of their families than
their male counterparts. Thus the disqualification from
provisions of . . . § 1264 operates almost solely against
women, as evidenced by the fact that in 1971 ninety-
nine percent (99%) of the claimants declared ineli-
gible for unemployment insurance under § 1264 were
women.”

The state’s demurrer provisionally admits the plain-
tiff’s factual claims. Thus for the purpose of this deci-
sion, we accept the truth of the allegation that 99%
of the persons disqualified under section 1264 in 1971
were women. In the absence of challenge by the state,
it is justifiable to assume that the 1971 statistic also
characterizes later years.”

At oral argument we inquired whether the unem-
ployment insurance agency construed section 1264 to
disqualify a pregnant woman who left her job because
she did not wish to work during the remaining months
of her pregnancy. The answer was affirmative. The
Unemployment Insurance Appeals Board holds that the
“domestic duties” clause of section 1264 applies to a
woman who leaves her work because of pregnancy.
(Matter of Sherry Pratt, supra; see, however, section
1264.2.)

Appellant charges section 1264 with a number of
constitutional infirmities—that it classifies unemploy-
ment insurance applicants by sex, thus colliding with
title VII of the federal Civil Rights Act of 1964 (42
US.C. § 2000c et seq.) and offending the supremacy
clause of the Federal Constitution; that it denies female

3. An exhibit attached to the petition displays statistics at-
tributed to the Research Division of the Department of Human
Resources Development (since re-named Department of Em-
ployment Development). In 1971, section 1264 supplied the
basis for rejection of 15,749 claims, 99% of which had been
filed by females. Projected into 1972, this statistic forecast
15,500 denials, 99.5% of them affecting female applicants. The
state does not gainsay these statistics.
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claimants equal protection of the laws and due process
of law in violation of the Fourteenth Amendment. The
statute does indeed deprive affected claimants of equal
protection of the laws. Other claims of invalidity need
not be analyzed.

[1,2] The equal protection clause of the Fourteenth
Amendment denies the states the power to erect arbi-
trary statutory classifications based upon sex. (Reed v.
Reed (1971) 404 U.S. 71, 75-76, 92 S.Ct. 251, 30
L.Ed.2d 225.) According to California decisional law,
a statute establishing “suspect classifications” or trench-
ing upon “fundamental interests” is vulnerable to strict
judicial scrutiny; it may be sustained by a showing of
a compelling state interest which necessitates the dis-
tinction; a sex-based classification is treated as suspect.
(Sail’er Inn, Inc. v. Kirby (1971) 5 Cal.3d 1, 16-20,
95 Cal.Rptr. 329, 485 P.2d 529. See also, Frontiero v.
Richardson (1973) 411 U.S. 677, 682-683, 93 S.Ct.
1764, 36 L.Ed.2d 583 (plurality opinion).) We are of
course bound by the established California rule.

The state argues that section 1264 is devoid of any
gender classification; that it affects male and female
employees alike; that it draws a line only between those
who remain at work and those who leave their jobs
for domestic reasons; that social and cultural patterns,
not the statute, force women rather than men to leave
work for the sake of domestic needs; that any inferiority
of treatment arises from these social patterns, not from
the statute. Moreover, according to the argument, the
unemployment insurance system is designed primarily
for those unemployed through lack of work; the legis-
lature may reinforce that objective by withholding sub-
sidies from those who resign to take care of their
families.

Contrary to the state’s thesis, section 1264 does
not draw a line between those who remain at work
and those who leave work for domestic reasons. In-
stead, it draws a line between several kinds of unem-
ployment insurance claimants. It draws a line between
a claimant who left work voluntarily for domestic rea-
sons and one who left work voluntarily but for good
cause of another sort.! The former is barred from
compensation, the latter eligible.

Section 1264 creates a second classification, differ-
entiating between persons providing primary and secon-
dary family support. Even though the individual quit
work for domestic reasons, the primary breadwinner
is immune from the statutory bar, the secondary bread-
winner vulnerable to it.

4. See Perales v. Dept. of Human Resources Development
(1973) 32 Cal.App.3d 332, 336-337, 108 Cal.Rptr. 167. Under
California law legitimate personal reasons may supply good
cause for a voluntary resignation, thus warding off the “volun-
tary quit” disqualification. See Syrck v. California Unemploy-
ment Ins. Appeals Bd. (1960) 54 Cal.2d 519, 529, 7 Cal.Rptr.
97, 354 P.2d 625; Bunny’'s Waffle Shop v. California Employ-
ment Com. (1944) 24 Cal.2d 735, 743, 151 P.2d 224; Prescod
v. Unemployment Insurance Appeals Bd., supra, 57 Cal.App.3d
at pp. 40-41, 127 Cal.Rptr. 126.
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Finally, the statute establishes a third classification,
expressed in terms of the disqualification’s duration. A
person who quits voluntarily but for good cause must
nevertheless pass the test of “able and available for
work” during any week for which he seeks benefits
(8§ 1253). A person disqualified under section 1264 is
not restored to eligibility upon returning to the labor
market, for section 1264 prolongs the disqualification
until the person regains bona fide employment.

[3, 4] In measuring these classifications against the
equal protection clause, the court deals not so much
with the statute’s neutral language as with its practical
impact. Its ultimate effect is the criterion of equal treat-
ment. (Reitman v. Mulkey (1967) 387 U.S. 369, 373,
87 S.Ct. 1627, 18 L.Ed.2d 830, Mulkey v. Reitman
(1936) 64 Cal.2d 529, 534, 50 Cal.Rptr. 881, 413
P.2d 825.) The courts must inquire into the statute’s
actual purposes. (Weinberger v. Weisenfeld (1975) 420
U.S. 636, 648, 95 S.Ct. 1225, 43 L.Ed.2d 514.) Dis-
crimination may be demonstrated by statistics showing
the statute’s actual operation. (See Hernandez v.
Texas (1953) 347 U.S. 475, 74 S.Ct. 667, 98 L.Ed.
866, Chance v. Board of Examiners (1972) 458 F.2d
1167.) A seemingly neutral statute which actually dis-
qualifies a disproportionate number of one sex is dis-
criminatory and vulnerable to the strict scrutiny test;
it is enough if statistics show that the standard affects
women only. (Hardy v. Stumpf (1974) 37 Cal.App.3d
958, 962, 964, 112 Cal.Rptr. 739.)

The parties correctly appraise the cultural-social
conditions which cast working wives, rather than work-
ing husbands, in the role of secondary breadwinners;
which impel working wives, rather than working hus-
bands, to leave work for family reasons. “Obviously,
the notion that men are more like[ly] than women to be
the primary supporters of their spouses and children
is not entirely without empirical support.” (Weinberger
v. Weisenfeld, supra, 420 U.S. at p. 645, 95 S.Ct. at
p. 1231.) According to the 1975 Handbook On Women
Workers,” the proportion of married women in the labor
force rose from 15% in 1940 to 43% in 1974 (p. 17).
In 1974 working couples represented about two-fifths
of all married couples in the population; of the 20.4
million marricd women in the labor force in 1974, about
18.8 million had husbands who were also in the labor
force. (Id. p. 22.) Of mothers with children under 18,
13.6 million, or 46%, were in the 1974 labor force.
(Id. p. 25.) An inverse trend accompanies increased
feminine participation in the nation’s work force.
Median carnings of women were 63% of median earn-
ings of men in 1956, but only 57% of men’s earnings
in 1973. (Id. p. 131.) Wives who worked year-round,
full-time in 1973 had carnings which accounted for
38% of family income. (Id. p. 139.) Obversely, the
husbands of working wives contributed 62% of family

5. Bulletin 297, U.S. Dept. of Labor, Employment Standards
Administration, Women’s Bureau.

Unemployment Compensation: Studies and Research

income. As a general rule then, husbands are the pri-
mary breadwinners, working wives the secondary bread-
winners.

Note should be taken of employed women who do
not have working husbands. About 6.6 million families
(12% of all American families) were headed by women
in 1973. (1d. pp. 139-140.) Obviously there are some
families in which the woman’s earnings supply the sole
Or major support.

[5]1 Commentators describe related demographic
developments, such as the trend toward smaller fami-
lies, a shortened reproductive span for women and
intensifying demand for women workers. (Law and
the American Future (Schwartz, ed., The American
Assembly, 1976) pp. 58-59; Hayghe, Families and
the Rights of Working Wives—an Overview, Monthly
Labor Review (May 1976) pp. 12, 14.) Nevertheless,
certain traditional modes survive. We take judicial
notice, as a matter of common knowledge, that women
are more likely than men to follow their spouses to a
new job location, more likely to quit work to care for
young children or an ill family member. Sheer economic
need perpetuates vestigial tradition—the family can
better afford to dispense with the earnings of the lesser-
paid wife than those of the higher-paid husband.

Contrary to the state’s argument, it is the statute, not
these social patterns, which centers its adverse effect
upon female claimants for unemployment insurance.
The social patterns long antedated the statute, which
originated in 1953. The statute’s effect was obvious to
its authors. Its disqualification would fall primarily and
almost exclusively upon working wives. To argue that
it was not designed to accomplish its obvious result is
unrealistic. Section 1264 was designed to disqualify a
selected group of female claimants.

That section 1264 does not disqualify all females who
leave work for domestic reasons does not dilute the
scxual basis of the classification. A female who is the
head of the family and primary provider of its support
is immune from the disqualification. Section 1264
divides claimants into two groups—members of both
sexes who provide primary family support and females
who provide secondary support. Mcmbers of the first
group who lcave jobs for domestic reasons ‘are ineli-
gible only while their domestic needs keep them off the
labor market. Members of the second group, essentially
entircly female, are not restored to eligibility by rcturn
to the labor market; rather, the statute prolongs their
ineligibility until they have secured new employment.
Section 1264 imposes an augmented penalty when
familial needs (as contrasted with other kinds of good
cause) impel a working wife’s job termination.

[6] The intended effect of section 1264 is the dis-
qualification of a group of female claimants and the
prolongation of their disqualification past that of other
claimants. Because it establishes a sex-based disquali-
fication, the statute is inherently suspect as a denial of
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equal protection. It may be sustained only by a show-
ing of its necessity for the fulfillment of a compelling
state interest.

[7, 8] Section 1264 is vulnerable to strict scrutiny
for the added reason that it trenches upon fundamental
liberties. In the formulation of state unemployment in-
surance systems, the states are not free to establish
disqualifications which deprive persons of constitution-
ally protected rights. (See, for example, Turner v. De-
partment of Employment Security (1975) 423 U.S. 44,
96 S.Ct. 249, 46 L.Ed.2d 181; Sherbert v. Verner
(1963) 374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d
925.) Freedom of personal choice in matters of mar-
riage and family life is one of the liberties protected by
the due process clause of the Fourteenth Amendment.
(Cleveland Board of Education v. La Fleur (1974)
414 USS. 632, 639, 94 S.Ct. 791, 39 L.Ed.2d 52.) For
example, a conclusive presumption of incapacity for
employment imposed upon a pregnant woman for a
fixed period before and after childbirth interferes with
a basic human liberty; the state must achieve legitimate
state ends through more individualized means when
basic human liberties are at stake; the conclusive pre-
sumption unduly penalizes the exercise of a basic liberty
and denies due process. (Turner v. Department of Em-
ployment Security, supra, 423 U.S. at p. 46, 96 S.Ct.
at p. 251, 46 L.Ed.2d at p. 184; Cleveland Board of
Education v. La Fleur, supra, 414 U.S. at pp. 644, 646,
94 S.Ct. 791.)

[9] Section 1264 of the California Unemployment
Insurance Code similarly impinges upon constitution-
ally protected interests. An employed woman’s decision
to marry, to follow her husband to another locality or
to leave work for childbirth or child care, falls within
the ambit of Fourteenth Amendment liberties. Because
familial circumstances supply the motivation for her
job termination, section 1264 treats her differently than
claimants who have quit for other kinds of good cause®
or who are not “able and available” for other reasons.
The latter become eligible by remaining in the labor
market or returning to it. Section 1264 imposes a
harsher penalty, prolonging the claimant’s disqualifica-
tion until she finds a new job. The statute thus dis-
criminates against women who leave their jobs for
domestic reasons as compared with those who leave
their jobs for other kinds of good cause. The statute
trenches upon personal choices concerning marriage
and family life. For this reason too, it is subject to
strict scrutiny.

We have examined our conclusion in the light of

6. An example is presented by the female claimant in Pres-
cod v. Unemployment Insurance Appeals Board, supra, 57 Cal.
App.3d 39, 127 Cal.Rptr. 540. Having left her work voluntarily
but for good cause of a non-domestic sort, she possessed or
regained eligibility by being “able and available” for a new job.
Had family needs been her motive for quitting, she would have
remained ineligible for benefits throughout the ensuing period
of unemployment.

24

two federal Supreme Court decisions. The first, Gedul-
dig v. Aiello (1974) 417 U.S. 484, 94 S.Ct. 2485, 41
L.Ed.2d 256, sustained the exclusion of pregnancy as
a compensable disability under a state disability unem-
ployment insurance system. A majority of the court
held that the exclusion was only a choice of com-
pensable disabilities, not an exclusion of females; that
the state had a legitimate interest in maintaining the
self-supporting character of its disability program. In
contrast is Weinberger v. Weisenfeld, supra, 420 U.S.
463, 95 S.Ct. 1225, 43 L.Ed.2d 514, invalidating a
provision of the Social Security Act which granted sur-
vivors’ benefits to widows but denied them to widowers.
The court held that the classification was gender-based
and “entirely irrational.” (420 U.S. at p. 651, 95 S.Ct.
1225.)

Suffice it to say that neither decision tested the statute
by the strict scrutiny and compelling interest criteria
required by California law. (Sail'er Inn v. Kirby,
supra.)

In support of the statutory classification, the state
demonstrates some legitimate policy choices but no
compelling governmental interest. Section 1264 cannot
be viewed as a means of preventing subsidies to women
who are occupied with family care. So long as family
necessities keep the claimant off the labor market, she
is disqualified by the “able and available” requirement
of section 1253.

[10, 11] The statute serves to aid the unemploy-
ment insurance system’s focus on economically caused
unemployment. It doubtless reduces expenditures of
unemployment insurance funds. As we have observed,
the system does not bar certain other claimants whose
unemployment stems from non-economic causes. (See
fn. 4, supra.) A state may not preserve the fiscal
integrity of its programs by invidious distinctions be-
tween classes of citizens. (Shapiro v. Thompson (1969)
394 U.S. 618, 633, 89 S.Ct. 1322, 22 L.Ed.2d 600.)

‘When a statutory classification is subject to strict scru-

tiny, the state must do more than show that the exclu-
sion saves money. (Memorial Hospital v. Maricopa
County (1974) 415 U.S. 250, 263, 94 S.Ct. 1076,
39 L.Ed.2d 306.) No compelling state interest protects
section 1264 from invalidity as a denial of equal pro-
tection. The statute is a nullity.

The trial court erred in sustaining the state’s general
demurrer. Whatever may have been plaintiff’s ability
and availability for work during the period for which
she sought benefits, she was entitled to a judgment nulli-
fying the disqualification imposed under section 1264
and declaring that statute’s nullity. The parties have
not debated, nor do we decide, whether the action may
be maintained as a representative suit.

The judgment is reversed and the cause remanded
to the trial court with a direction to enter a judgment
for plaintiff consistent with this opinion.
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Unemployment compensation claimant Alice Wallace
(Claimant) has appealed the decision of the Unem-
ployment Compensation Board of Review (Board)
affirming a referee’s denial of benefits following her
voluntary termination of her employment under Sec-
tion 402(b) of the Unemployment Compensation Law
(Law).' The case challenges the validity, under the
Equal Protection and Due Process Clauses of the
United States Constitution, of the blanket disqualifica-
tion effected by Subsection (b) (2) (II) of Section 402,
43 P.S. § 802, of all persons who quit their jobs for
marital, filial or domestic reasons.

Claimant was employed as a nursing assistant at
Misericordia Hospital in Philadelphia, working the
middle shift, from 3:30 P.M. to 12 o’clock midnight.
When her two older daughters moved away from home,
she was faced with the need to provide care for her
two sons, aged 11 and 14 years, during the evening.
Unwilling to leave her job, she repeatedly requested a
transfer to the day shift (7:30 AM. to 3:30 P.M.)
but no opening on that shift could be found for her.
Unable, after diligent search, to find someone to care
for the children, she reluctantly resigned.
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The unemployment compensation authorities’ treat-
ment of the case points up the very equal protection
and due process problems lying at the heart of this
appeal. The Bureau of Employment Security and the
referee analyzed Claimant’s application for benefits in
terms of Section 402(b) (1) and, after considering the
reasons for her resignation, found that those reasons
did not constitute the “cause of a necessitous and com-
pelling nature” which Section 402(b) (1) requires in
order for an employee who voluntarily terminates his
employment to be eligible for benefits. The Board, how-
ever, analyzed the case under Section 402(b) (2)(II),
which disqualifies all persons who quit for domestic
reasons regardless of good cause considerations and,
again, denied benefits to her.?

Claimant’s argument is two-pronged. First, she con-
tends that by effectively preventing persons who quit
their jobs for domestic reasons from showing that
their resignations were motivated by necessitous and
compelling causes, whereas persons quitting their jobs
for any other reason may so argue, the statute estab-
lishes a classification which bears no rational relation-
ship to any legitimate state interest and hence violates
the guarantee of equal protection. Second, relying on
Turner v. Department of Employment Security, 423
U.S. 44 (1975), and Cleveland Board of Education v.
LaFleur, 414 U.S. 632 (1972), she maintains that Sec-
tion 402(b) (2)(II) creates an irrebuttable presump-
tion that a domestic quit can never be for a necessitous
and compelling reason—a presumption which, she
alleges, is not universally and necessarily true and
which, therefore, is offensive to the Due Process Clause
which disapproves such presumptions and mandates
that they be drawn as narrowly as possible.

To support her argument that the presumption is not
universally true, Claimant points to the opinions of
the Superior and Supreme Courts during those periods
when the Law did not contain the absolute disqualifica-
tion of all domestic termination employees®*—cases in
which Judges, led by Judge Reno in his landmark deci-
sion in Sturdevant Unemployment Compensation Case,
158 Pa. Superior Ct. 548, 45 A.2d 898 (1946), held
that domestic circumstances can rise to the level of
necessitous and compelling cause for a worker’s deci-
sion to terminate employment.

This Court has never ruled on the specific equal pro-
tection and due process arguments raised by this ap-
peal, although we have decided related issues in
Gilman v. Unemployment Compensation Board of Re-
view, 28 Pa. Commonwealth Ct. 630, 369 A.2d 895
(1977), and Unemployment Compensation Board of
Review v. Jenkins, 23 Pa. Commonwealth Ct. 127, 350
A.2d 447 (1976). In Gilman we held that the classi-
fication in Section 402(b)(2)’s proviso, whereby prin-
cipal wage earners would receive compensation but
non-principal wage earners would not, bears a rational
relationship to the legitimate goal of compensating the
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severest instances of economic disruption following un-
employment. We did not reach the issue of whether an
arbitrary system of discrimination resulted from the
operation of Section 402(b) (2)(1lI) vis-a-vis Section
402(b) (1). In Jenkins, we rejected an equal protection
challenge based upon the contention that Section 402
(b)(2) (I1) and Section 402(a) interacted so as to
“treat differently those who leave work for domestic
reasons and thosc who refuse an offer to work for these
reasons. The claimant there did not present, and we
conscquently did not consider, the possibility of the
equal protection problem posed by the case at bar.

Our analysis begins with the axiomatic premise that
there is a strong presumption in favor of the constitu-
tionality of an act of the legislature and the burden lies
heavily upon one challenging the act to show that it
clearly, plainly and palpably violated the Constitution.
This means that in the context of an economic benefits
statute such as an unemployment compensation act,
which does not involve a fundamental right, a classifi-
cation established by the statute which, as here, is not
inherently suspect will pass muster under the Equal
Protection Clause if it bears some rational relationship
to the legitimate purpose of the legislation. Gilman v.
Unemployment Compensation Board of Review, supra,
28 Pa. Commonwealth Ct. at 634-635, 369 A.2d at
897. The same level of scrutiny is applied in the due
process analysis so that where no fundamental right
is involved, the presence of some rational justification
in an Act’s legislative purpose will suffice to protect a
statutorily created conclusive presumption from effec-
tive constitutional attack. Weinberger v. Salfi, 422 U.S.
749 (1975).

We have studied the briefs of the parties and the
cases decided at the various stages in the convoluted
history of Section 402(b) and can perceive no rational
* basis whatsoever for the different treatment accorded
domestic quit claimants, As we emphasized in Gilman,
the purpose of the Unemployment Compensation Law
is to relieve workers who become unemployed through
no fault of their own of the hardship flowing from the
loss of employment. We find no merit in the Board’s
contention that that purpose is served by disqualifying
domestic quit claimants because their unemployment is
not “sudden unemployment” and that it is only such
sudden unemployment which the Law was intended to
compensate.* First, nothing in logic or experience dic-
tates that domestic causes for terminating employment
arise any less suddenly, or with any less urgency, than
the many other causes of voluntary termination which
are afforded the benefit of good cause analysis under
Section 402(b) (1), e.g., harassment on the job, Palmi-
tessa Unemployment Compensation Case, 197 Pa.
Superior Ct. 618, 179 A.2d 679 (1962); mental stress
brought on by co-workers’ actions, Trinovitch Unem-
ployment Compensation Case, 169 Pa. Superior Ct.
269, 82 A.2d 277 (1951); dangerous working condi-
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tions, Myers Unemployment Compensation Case, 164
Pa. Superior Ct. 150, 63 A.2d 371 (1949); discrimi-
nation, Woodson v. Unemployment Compensation
Board of Review, 461 Pa. 439, 336 A.2d 867 (1975);
health reasons, Southerland Unemployment Compensa-
tion Case, 202 Pa. Superior Ct. 149, 195 A.2d 138
(1963); or illegal recording of telephone calls, Zinman
v. Unemployment Compensation Board of Review, 8
Pa. Commonwealth Ct. 649, 305 A.2d 380 (1973).
Even should the suddenness of the cause of termi-
nation, or the absence thereof, be a valid consideration
in deciding whether to grant or deny benefits, that fac-
tor can and should be considered with all the other
attending circumstances under the necessitous and com-
pelling cause criterion of Section 402(b)(1).

We likewise reject the Board’s argument—offered
without any supporting authority or extended discus-
sion—that claims of necessity based on domestic cir-
cumstances are more casily fabricated and that there-
fore blanket denial of these claims is rationally justified
by the goal of preventing fraud. We are not persuaded
that, in a system which places the burden of proving
all the elements of entitlement to benefits upon the
claimant and which places in the Commonwealth’s
referees the authority to determine the claimant’s
veracity and the weight of the evidence, the oppor-
tunities for falsification are any greater in the case of
a domestic quit claimant than they are where a claim-
ant quits because of, for example, alleged harassment,
Palmitessa Unemployment Compensation Case, supra;
mental stress, Trinovitch Unemployment Compensation
Case, supra; or health reasons, Southerland Unemploy-
ment Compensation Case, supra.

In the absence of any rational relationship between
the total disqualification of domestic quit claimants and
some legitimate legislative purpose, the singling out of
this group of claimants for separate treatment for no
other apparent reason than that it is convenient to do
so or that it will conserve the unemployment compen-
sation fund is precisely the kind of patently arbitrary
treatment which violates the constitutional mandate of
equal protections of the laws, Flemming v. Nestor, 363
U.S. 603 (1960).

The possibility that some domestic quit claimants
would be determined ineligible for benefits because the
circumstances of their quitting, taken as a whole, are
not found to be necessitous and compelling is not a
rational basis for disqualifying all applicants, given the
Law’s remedial humanitarian purposes. The denial to
domestic quit claimants of the opportunity to show
necessitous and compelling cause for termination is
especially objectionable in light of the fact that the
administrative mechanism for making such showings,
viz, the hearings before the referee on the circum-
stances of the quit, already exists and is utilized in a
great number of non-domestic related voluntary quit
cascs. Even where the cause of unemployment is clearly
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domestic in nature, other perceptible issues in the case
often require a referee to take detailed testimony from
the claimant relative to the circumstances of his leaving
work to determine, for example, the often close ques-
tion of whether the claimant quit or was fired or laid
off and then offered another position by his employer,
which the claimant refused because he considered it
unsuitable. See, e.g., Spotts Unemployment Compensa-
tion Case, 176 Pa. Superior Ct. 484, 109 A.2d 212
(1954). Therefore, requiring domestic quit claims to
proceed under Section 402(b) (1) would rarely result
in the holding of additional hearings or even a sub-
stantial increase in the length of hearings, but would
merely enlarge the scope of the referee’s and the
Board’s analysis. Such additional analysis would impose
no significant burden on the unemployment compensa-
tion appeal system. The referee and Board presently
apply the necessitous and compelling cause standard to
a host of voluntary termination cases; they applied it
to domestic quit cases during the years when Section
402(b) (2) (II)’s blanket ineligibility provision was not
part of the Law, and the referee even applied it in this
case, apparently considering it as easy a task to rule
under one section as under the other. The need for
individualized determinations of claimants’ entitlement
to benefits, thereby fulfilling the purpose of the Law, so
clearly outweighs the slight administrative convenience
of treating an entire category of claimants under a con-
clusive presumption that to deny them individualized
treatment is to deny them the due process of law guar-
anteed by the Constitution,

Because the absolute disqualification by Section 402
(b)(2) (II) of all unemployment compensation claim-
ants who voluntarily terminate their employment for
marital, filial or domestic reasons bears no rational rela-
tionship to a legitimate legislative purpose, it violates
the Equal Protection Clause of the United States Con-
stitution; because it denies such claimants individualized
determinations of their entitlement to a significant prop-
erty right when the administrative inconvenience of
providing such determinations is negligible, it violates
the Due Process Clause. Accordingly, the section’s dis-
qualification may not be utilized by the unemployment
compensation authorities in determining eligibility. The
eligibility for unemployment compensation of appli-
cants who terminate their employment for marital, filial
or domestic reasons must be determined under Section
402(b)(1); that is, each claimant must be afforded the
opportunity to demonstrate that his termination was
for a necessitous and compelling nature.

Accordingly, we
ORDER

AND NOW, this 31st day of October, 1978, the
decision of the Unemployment Compensation Board of
Review denying benefits to Alice Wallace is reversed.
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The case is remanded to the Board for a redetermina-
tion of eligibility under Section 402(b) (1) of the Un-
employment Compensation Law.

James C. Crumlish, Jr., Judge
Judge DiSalle concurs in the result only.

Footnotes

1. Act of December 5, 1936, Second Ex. Sess., P.L.
(1937) 2897, as amended, 43 P.S. § 802(b).

2. Section 402(b) (2) (I1I) states:

“An employee shall be ineligible for compensation
for any week—

“(2) In which his or her unemployment is due to
leaving work (I) to accompany or to join his or her
spouse in a new locality, or (II) because of a marital,
filial or other domestic obligation or circumstance,
whether or not such work is in ‘employment’ as defined
in this act: Provided, however, That the provisions of
this subsection (2) shall not be applicable if the em-
ployee during a substantial part of the six months either
prior to such leaving or the time of filing either an
application or claim for benefits was the sole or major
support of his or her family, and such work is not within
a reasonable commuting distance from the new locality
to which the employee has moved.”

3. See Hamilton Unemployment Compensation Case,
172 Pa. Superior Ct. 413, 94 A.2d 63 (1953); Mooney
Unemployment Compensation Case, 162 Pa. Superior
Ct. 183, 56 A.2d 386 (1948). For a history of the do-
mestic quit disqualification, see Justice Musmanno’s
opinion in Savage Unemployment Compensation Case,
401 Pa. 501, 165 A.2d 374 (1960), and our opinion in
Crumbling v. Unemployment Compensation Board of
Review, 14 Pa. Commonwealth Ct. 546, 322 A.2d 746
(1974).

4. The Board cites certain language in our opinion in
Jenkins v. Unemployment Compensation Board of Re-
view, supra, in support of this proposition. A close
reading of Jenkins reveals that the language was not
essential to the decision, which turned on the distinction
between a termination of employment and a refusal of
suitable employment, and was therefore dicta. We now
specifically disapprove that language.
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The Issue of Part-Time Employment

Margaret M. Dahm
Phyllis H. Fineshriber

n important and growing part of the labor force
Aconsists of the workers who for personal reasons
work less than 35 hours a week. These voluntary part-
time workers fill a real business need. In turn, the jobs
fill a real income need for almost 15 million workers
who are unable to work full time because of family re-
sponsibilities, school attendance, or health.

Voluntary part-time workers are neither seasonal nor
occasional workers. The average voluntary part-time
worker works about 18 hours a week for more than 26
weeks in the year. About one-third of them work all
year round. Most work in jobs covered by the unem-
ployment insurance (UI) laws, and their employers pay
State and Federal Ul taxes on their wages. But in most
States the worker is barred from the protection of the
UI system because of the way in which the availability
requirement is applied. Only a few laws flatly state that
a claimant must be available for full-time work; most
restrictive applications are a result of administrative in-
terpretation. Some interpretations require availability
for full-time work, and others go further and consider a
person unavailable if unwilling or unable to accept a job
at any time. This latter interpretation also excludes
many full-time workers.

There are a few States whose administrative interpre-
tations of availability allow pcople to limit when they
work, provided that, in spite of those limitations, there
is a substantial market for their scrvices. In some cases
that administrative interpretation was adopted as a re-
sult of court decisions.

Part-time workers are those who work regularly for
less than the customary full-time hours prevailing for
similar work in their establishment. Statistically, a part-
time worker works from 1 to 34 hours a weck. Some in-
dividuals work part time because they have been unable
to find full-time work. This group presents no Ul prob-
lems.

The majority of part-time workers, however, are those
who for personal reasons—such as family responsibili-
tics, health, or school attendance—are unable or unwill-
ing to work full time.

The problems of part-time workers are more serious
for women than for men. Of ¢very 20 voluntary part-
time workers, 11 arc women, 4 arc men, and 5 are teen-
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agers. Furthermore, a larger proportion of working
women than working men are part-time workers. About
33 percent of all the women who worked in 1977 were
part-time workers, compared with about 15 percent
of the men. Probably the chief reason behind the exclu-
sion of part-timers and the lack of interest in dealing
with the situation has been the perception that most of
these workers are married women whose attachment to
the labor force is tenuous. Because of changing circum-
stances and social attitudes, the attachment of married
women to the labor force is less an issue now than it
was in earlier decades of the UI program. Yet the issue
of attachment still proves a barrier for many women in
getting the protection merited by their regular contribu-
tion to the labor force.

Most part-time workers work out of financial neces-
sity, and they meet an increasing need in the economy.
The Ul program can no longer brush aside the issue of
appropriate treatment of part-time workers.

Voluntary Part-Time Workers
in the Labor Force

In May 1954 therc were 48 million wage and salary
workers in nonagricultural industries, and 15 percent of
them were working part time. By May 1977 the labor
force had grown to 79.8 million, and the part-timers to
22 percent, or about 17 million. The proportion work-
ing part time for voluntary reasons increased from 8
percent to about 14 percent. About two-thirds of the in-
creasc was accounted for by women.

Much of the increase in part-time cmployment has
been inspired by the growth of the service-producing in-
dustries, which typically use more voluntary part-time
workers than the goods-producing industries. Services’

Margaret M. Dahm is a Research Consultant on Ul. Before
she retired, she was Director of the Office of Program Legisla-
tion and Research of the Ul Service at the Department of Labor
in Washington, D.C. Phyllis H. Fineshriber is a Research Con-
sultant on Ul. Before she retired, she was Exccutive Assistant
to the Administrator of the Ul Service at the Department of
Labor and Executive Secretary to the Federal Advisory Council
on Ul. This report was completed in June 1979.
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share of total employment rose from about 61 percent
in 1968 to 68 percent in 1977. In May 1977 about 90
percent of all voluntary part-time workers were in the
service industries.

The average part-timer earns less per hour than a
full-time worker, primarily because part-time workers
are in lower-paid sectors. One study found that two-
thirds of the wage gap was due to the concentration of
part-timers in poorly paid sectors of UI coverage, such
as retail and wholesale trade.!

Part-time workers also tend to receive fewer pay in-
creases for years of work than full-time workers: an
extra year increases the full-time worker’s wage by 2
percent, the part-time worker’s by only 0.7 percent.

In a study that used the National Longitudinal Sur-
vey data, unemployment was consistently lower for part-
time workers than for full-time workers. The evidence
on how often and how long workers were unemployed
was not conclusive but suggested that part-time workers
might be unemployed for shorter spells.2

From an industry and employer viewpoint, perma-
nent part-time jobs serve a number of employer needs.
They are found in all occupations, but the extent of their
use varies widely among industries. Fewer than 1 per-
cent of railroad, mining, and manufacturing employees
are voluntary part-time workers; the figure in clerical
occupations is about 18 percent.

“Part time employment of a significant magnitude is
an inherent characteristic of a dynamic economy and an
economy in which personal services are an important
part of final demand.”?

Part-timers fill a special need in industries where
there are predictable variations in business over the day
or week, or where the business week is not limited to
" the 8-hour-day, 5-day-week pattern. Part-timers are
used to back up full-time staff during peak hours or to
provide staff for evening and weekend operations. They
serve in a wide range of jobs—nurses, waitresses, bar-
tenders, cashiers, bookkeepers, and retail sales clerks,
to name just a few. Nursing is one of the few profes-
sions in which part-time work is readily available.

More than half of Sears, Roebuck and Company’s
400,000 employees are part-time workers. They are in-
cluded in the company’s pension and profit-sharing
plans and are eligible for its life and long-term disability
insurance program.

The Massachusetts Mutual Life Insurance Company
has been experimenting with part-time jobs for over 25
years. The company reports that part-time workers have
proved to be dependable and productive. Another com-
pany with substantial part-time employment is Control
Data, whose bindery in Selby, Massachusetts, uses only
part-time workers. The morning shift consists of work-
ing mothers, and the afternoon shift is made up largely
of students. Absenteeism at the plant is about 3 percent,
compared with 8 percent for the corporation overall.

From the employer’s viewpoint, the benefits of part-
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time employment are reduced overtime, higher produc-
tivity, reduced absenteeism, and a lower total wage bill.
Some savings may be experienced in fringe benefit costs
because not all benefits are offered. The most frequent
additional cost of part-time employment is supervision
and added recordkeeping.*

The reduced absenteeism of part-time workers is im-
portant in a UI context. Employers who use part-time
workers have said that in many cases part-time workers
had a better absenteeism record than full-time workers.
Among the part-time workers, married women had bet-
ter records than students. An extensive review of recent
UI appeals decisions revealed that absenteeism is a sig-
nificant factor in disqualifying separations.

From the worker’s viewpoint, those who choose to
work part time usually do so because they must work
but cannot work full time because of personal circum-
stances. A significant group are students who are financ-
ing at least part of their school costs and getting job ex-
perience for the future.

Another group are older workers who are supple-
menting their pensions and gradually adjusting to total
retirement. Other part-time workers have physical limi-
tations that make it impossible for them to work a full-
time schedule but do not prevent them from adequately
managing part-time hours.

More than half the part-time workers are women;
most of these are married women with children. They
need the income, but family responsibilities prevent
their working at full-time jobs.

Women and Part-Time Work

Without question, the major factor in the growth of part-
time employment is the upward trend for married
women to work. In 1963, 33.7 percent of them worked;
in 1973, 46.6 percent. Even mothers of young children
are joining the labor force in greater numbers. By March
1973, 52.8 percent of mothers with children age 6 to 17
were in the labor force, as were 30.2 percent of mothers
with children under 3. In 1976, 37.4 percent of mothers
with children under 6 were in the labor force. This trend
applies primarily to women living with their husbands.

Approximately one-third of working mothers try to
balance their home and work responsibilities by taking
part-time paid employment for some part of a given
year. But part-time work will be a factor in the work-
life of the majority of married working women at some
time during a 6-year span of their adult lives. Thus,
policies relating to part-time employment will affect
possibly three-fifths of the female labor force.

Married women constitute the largest portion of the
part-time labor force because, economically, a large
number of them must work, but social, cultural, and
demographic influences limit them to part-time work.
For many women, part-time employment provides a
transition period between the time spent out of the labor
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force to have children and a later period, when children
are grown and full-time work becomes desirable.®

Various studies of working women, especially mar-
ried women, found that financial necessity was the dom-
inant motive for seeking work. Half of the women work-
ing out of financial necessity were working part tiine.
For women with schoolchildren, working only when the
children are in school saves the costs of child care and
may make a larger net contribution to the family income
than full-time work.

About one-third of the women in the following indus-
tries worked part time in 1970: agricultural services;
wholesale trade of farm products; most types of retail
trade establishments, such as food stores, drugstores,
department stores, and eating and drinking places; real
estate; business services, such as employment and con-
sulting agencies; all personal services, including private
households, lodging places, and beauty shops; all enter-
tainment and recreation services, including theaters,
bowling alleys, museums, art galleries, and zoos; reli-
gious organizations; nonprofit membership organiza-
tions; and the postal service.®

A major problem of working women is the intermit-
tency of their labor force attachment and their employ-
ment record for social security purposes. This intermit-
tency is forced on them by the fact that they have chil-
dren and other family responsibilities. It is their effort to
reduce the time spent out of the labor force, rather than
their tenuous attachment to it, that makes many mar-
ried women turn to part-time work. This fact is sup-
ported by data from the National Longitudinal Survey.
These data show that more children in the family and
the presence of a preschool child are major factors in
determining whether women work part time.’

Current Ul Policy for Part-Time Workers

Most voluntary part-time workers hold jobs covered
by the UI system, and UI taxes are paid on their wages.
Over one-third of those who worked part time in 1977
worked 48 weeks or more during the year. On the aver-
age they worked 18.6 hours per week in 1978. Weekly
hours averaged 18.2 for men, 18.8 for all women, and
19.5 for married women in husband-wife families.
Thus, most voluntary part-time workers work long
enough in a year to meet the monetary qualifying re-
quirements of their State UI laws. If they lose their part-
time jobs, however, they cannot count on the protection
against wage loss their work should have earned them.
Under all UI laws, benefit eligibility depends on a
number of requirements in addition to past employment.
These deal with the nature of the individual’s separa-
tion and with the individual’s current attachment to the
labor force. They are meant to make certain the worker
is unemployed because of lack of work. One of these
requirements is that the worker be available for work.
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Most of the requirements do not affect part-time
workers as a group differently from the way they affect
other workers. But the part-time worker encounters a
special obstacle in meeting the availability requirement
as that requirement is interpreted and applied in many
States. Part-time workers are declared unavailable even
though they are ready, willing, and able to do the work
they have been doing.

The requirement of current availability for work is
necessary to carry out the function of the UI program
to provide cash payments to the individuals who have
been working and currently lack the opportunity to do
so. When individuals cannot accept any work because
of personal circumstances, or when they do not because
they prefer not to work, they are deemed unavailable.
Benefits are not payable because the cause of unemploy-
ment is not the lack of suitable work.

Current application of the availability requirement
automatically bars (as most States do) part-time work-
ers from eligibility for benefits if claimants are unavail-
able for work whenever personal or other circumstances
prevent them from accepting a full-time job. Indeed, if
good personal reasons for not accepting certain types of
employment are ignored, the application of the avail-
ability requirement has been a stumbling block even for
some full-time workers who are restricted in the kinds
of work they can accept. It is part-time workers, how-
ever, who are excluded as a group and, by definition, by
this requirement.

For voluntary part-time workers, then, the issue is
whether the factors that make them choose part-time
work make them unavailable for work in the sense in-
tended by the UI law.

The discussion of eligibility for part-time workers
tends to center in a rather subjective way on the pre-
sumed weak labor force attachment of married women;
the facts do not support that presumption. It is probable
that both the UI exclusion of part-time workers and the
lack of concern with the problem stem from the fact
that so many part-time workers are women. In their
1966 study, William Haber and Merrill Murray give
special emphasis to women in their discussion of abuse
of the UI system.

It is generally felt that most married women work only
to supplement the family income in order to have a
higher standard of living. Women move in and out of the
labor force market more than men, and a high propor-
tion work on part-time jobs. These two facts are pointed
to as evidence that women are less firmly attached to the
labor market and their “right” to collect is therefore
doubtful.8

Haber and Murray make recommendations for a
more flexible availability requirement, but they place
women in a special category. They recommend that
workers who work a substantial number of hours of the
week and through most of the year be qualified for bene-
fits but that special care be taken to make sure that they

31



are available for work when unemployed. They also
stress that the requirement must be applied individually
on this principle: “If a claimant has unavoidable restric-
tions on his availability for certain types of work, he
should be given the bencfit of the doubt that there is a
substantial amount of work for which he is available.”*

The authors do not, however, apply this principle to
women. On the contrary, they state explicitly that
women whose work restrictions stem from domestic re-
sponsibility should not be presumed available. Instead,
they state that these women should be required to give
positive proof of their availability by actively searching
for work, becoming reemployed after voluntarily leav-
ing a job or the work force, or rearranging their marital
or domestic duties so they are better able to accept suit-
able employment.*

State Treatment

Most States construe their availability requirement to
exclude all part-time workers, either by statute or ad-
ministrative interpretation.

Four State laws—those of Michigan, New Hampshire,
Oklahoma, and West Virginia—specify that a claimant
must be available for full-time work. Clearly, the legis-
latures in these States intended to bar part-time work-
ers, and only new legislation could enable part-timers
to participate in the UI system. In three other States—
Illinois, Indiana, and Minnesota—there is statutory lan-
guage that might be considered as the equivalent of a
requirement of full-time work. In most States, however,
administrative interpretation, not the law, disqualifies
part-time workers.

Some States have interpreted the phrase “available
for work” or “available for suitable work” to mean that
a worker must be ready to accept work with absolutely
no limitation on the days or hours for the job. Even an
expression of preference for a job that does not include
Saturday work can be, and has been, interpreted as
making the claimant unavailable.

This interpretation not only denies benefits to all part-
time workers, it places an unreasonable burden on all
claimants. Benefits are denied to workers who do not
have cars and can work only when public transporta-
tion is operating. People who can work only between
the hours of 6 a.m. and midnight because those are the
hours when the buses run are, in fact, available for
much of the work in most communities, but they might
not be sufficiently available to qualify for UI. Women
who cannot work on Saturdays because they are unable
to arrange for child care that day might be considered
unavailable even though many businesses use their serv-
ices from Monday through Friday.

The only restriction the courts generally have allowed
is related to religion. Under the First Amendment,
courts have held that claimants who will not work on
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Saturday or Sunday becausc of religious belicfs cannot
be considered unavailable.

Other States’ interpretation is cast simply in terms of
full-time work. Obviously, this interpretation rules out
all workers who can work only part time.

Finally, 11 States interpret availability so that other-
wise eligible part-time workers can receive payments if
they have reason for restricting themselves to part-time
work and if there is a significant market for their serv-
ices at the hours and wages they are secking. In some
cases, courts have brought about these interpretations.
In onc case, the court’s reasoning was that, if the legis-
lature had intended a limitation to full-time work, it
would have said “full-time work” rather than simply
“work.”

Appendices A and B summarize court decisions and
recent appeal decisions on availability. (It will be noted
that not all the appeal decisions show a clear policy.)

Recommendations

The UI system is not properly filling its role in the econ-
omy when it excludes from protection a substantial part
of the labor force, namely, workers who have sufficient
past attachment to the covered labor force and who are
ready and willing to accept work for which they are
qualified and which prevails in the market where they
are seeking work.

Permanent part-time employment is important to the
economy because it provides an economical way for em-
ployers to meet predictable variations in business. It also
permits smaller businesses to scale personnel to their
needs.

Permanent part-time employment is important to
workers. For students, it frequently provides the funds
necessary for their education. For older or partially dis-
abled people, it may allow independence by supplement-
ing inadequate retirement or disability pensions.

For working mothers, who make up the bulk of the
part-time work force, part-time employment is an essen-
tial part of family income. Certainly, replacing half the
mother’s part-time wage would be more important to
the family—and more in keeping with the basic function
of Ul—than providing a small increase in the wage re-
placement for an unemployed father through depend-
ents’ allowances.

Compared with full-time work, part-time work is
more likely to be in the low-wage industries, such as
trade. It offers less in the way of wage increases and
promotional opportunities and is less likely to provide
fringe benefits. Women limit themselves to part-time
work because they must take care of their other respon-
sibilities and must supplement the family income. Laws
intended to protect the labor force should not add to
women’s disadvantages by denying them protection.

The interpretation and application of the “available
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for work” requirement denies benefits to the part-time
worker. UI claimants should be required to be currently
in the labor force for suitable work because it is unrea-
sonable to require individuals to be available for work
that they could refuse without disqualification. Finally,
the statutory provision should be written in broad terms
because it must be applied under changing labor market
conditions and to individuals seeking work under varied
circumstances.

A broad statutory provision would require that claim-
ants be “available for suitable work.” It would permit
the State agency to consider individual circumstances
and changing labor market conditions in administering
the requirements. It would permit the agency to require
every claimant to make reasonable efforts to obtain em-
ployment.

The administrative definition of availability should
require the following:

® that individuals be willing to accept suitable work
that they have no good cause to refuse;

e that individuals have good cause for any limitation
on their availability; and

® that, with their limitations, there is still a market
for their services in their geographical area. “Market” in
this sense does not mean that job vacancies necessarily
exist; after all, the purpose of Ul is to compensate for
lack of appropriate job vacancies. It means, rather, that
there is a potential employment field.

This definition would require individuals to be rea-
sonably available, not available at all times and for all
jobs. It would not provide payments to workers who are
not genuinely interested in work or whose restrictions
give them little prospect of finding a job. It would pro-
vide payments not only to part-time workers who are
genuinely in the labor market but also to full-time work-
ers who must put some limits on their availability.
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Appendix A: Digest of Court Decisions

Numerous court decisions on the issue of availability re-
late to the time restriction unemployed workers might
put on the work they will accept. This digest does not
claim to be a complete presentation of those cases nor
to include all the types of issues that have been consid-
ered. It does indicate the way in which some courts, in
different States and at different times, have regarded the
issue of part-time work or of workers who put some
limits on the time when they can or will work.

Following are 19 decisions from 15 States. Eight de-
cisions, each from a different State, suggest that a part-
time worker cannot expect to be paid benefits. It must
be noted, however, that one of these States is Pennsyl-
vania and that there are two other Pennsylvania deci-
sions to the contrary in the second list.

Michigan

Ford Motor Company v. Appeal Board (in re Koski)
316 Mich. 468, 25NW (2nd) 5886 (1947).

“There is nothing in the statute to justify the conclu-
sion that the legislature intended a claimant might limit
his employment to certain hours of the day where the
work he is qualified to perform is not likewise limited.”

Pennsylvania

Pennsylvania Commonwealth Board of Review V.
Matthys.

Claimant who accepted a part-time job without ac-
tively seeking full-time work from his new employer was
improperly denied benefits. No full-time position was in
fact available from that employer, and the claimant had
maintained his availability by actively seeking full-time
work.

South Carolina

. Judson Mills v. UCC (in re Gaines) 204 SC (2nd) 37,
28SE (2nd) 535 (1944).
Court held that the law was not intended to provide
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benefits for a worker compelled to give up a job because
of changes in personal circumstances. “The unemployed
individual must be able to work and available for the
work which he or she has been doing.”

Tennessee

Tennessee Supreme Court, 9/27/66. Aladdin Indus-
tries, Inc. v. Comm.

Upheld agency’s original decision that claimant who
would not work an evening shift is unavailable.

Virginia

Virginia Supreme Court of Appeals, 1951 UC Com-
monwealth of Virginia v. Tomko, et al. 192 VA 463
65SE (2nd) 524.

“As used in the statute, the words ‘available for work’
imply that in order that an unemployed individual may
be eligible to receive benefits, he must be willing to ac-
cept any suitable work which may be offered to him,
without attaching thereto restrictions or conditions not
usual and customary in that occupation but which he
may desire because of his particular needs or circum-
stances.”

Washington

Jucobs v. UC 7P, 27 Wash. 641, 179P (2nd) 194
(1948).

Held as one decisive factor in ineligibility the claim-
ant’s refusal to accept any employment other than dur-
ing the daytime.

West Virginia
West Virginia Circuit Court, 13th Judicial Circuit,
Kanawha County No. 12,267 11/7/73.
Student held not available,

Wisconsin

Circuit Court, Dane County 4/9/74 Wichman v.
DILHR and Avco Financial Services.

By limiting her availability to part-time work, claim-
ant imposed substantial restriction on her opportunities
to obtain suitable employment and thercfore effectively
removed herself from the labor market.

Eleven dccisions, from seven States, indicate that a
part-time worker could receive benefits.

Alaska

Alaska Supreme Court 3324, 7/12/78 Department
of Labor v. Gayle Boucher and Vesta L. Spanos.

“We agree with the Department that a claimant must
be available for full-time work in order to qualify for
uncmployment bencfits. Our decision does not encom-
pass situations where a claimant had been employed
previously in part-time work.”

34

Alaska Supreme Court 3578 9/27/78

In this decision, subsequent to the one above, the
court, while endorsing full-time requirements, refers to
the California Sanchez case and says they *“are per-
suaded, and believe 2-part test should be used. (1)
available for suitable work which [claimant] has no
good cause to refuse, and (2) available to substantial
field of work.” Parental responsibility was held good
cause to refuse night work. Agency has burden of
proof that claimant is not available to substantial field.

California

California Supreme Court L.A. 30690, 10/5/77
Maria Dolores Sanchez v. App. Bd. & Carmen Vasquez.

Claimant was held unavailable because she could not
work on Saturday or Sunday because of child care.
The Supreme Court made a careful study of the avail-
ability issue and stated the position: “Availability for
work within the meaning of section 1253, subdivision
(c) requires no more than (1) that an individual
claimant be willing to accept suitable work which he
has no good cause for refusing and (2) that the claim-
ant thereby makes himself available to a substantial
field of employment.” According to the court’s footnote,
the term “field” was used to “avoid any implication
that the measure of availability is necessarily the like-
lihood of employment. This approach is consistent
with the precise purpose of the Unemployment Insur-
ance Code, which is to provide relief for those unable
to find suitable work.”

The court found that parental responsibilities were
good cause for time limitations on when an individual
would work. “The rule of availability accepted by the
board and the Court below, if approved and general-
ized, might exclude from the coverage of the unemploy-
ment compensation insurance system thousands of
parents who actively seek work but who must never-
theless reserve some time to fulfill essential parental
obligations.”

The court also held that “once a claimant has shown
he is available for suitable work which he has no good
cause for refusing, the burden of proof on the issue
of whether he is available to a ‘substantial field of
employment’ lies with the department. If the depart-
ment believes that a given claimant, despite his avail-
ability for such suitable work, is nevertheless not
attached to a labor market of sufficient dimension, it
may be expected to explain its position and support
it with appropriate evidence.”

California Supreme Court S.F. 23811, 2/28/79
Marvin R. Glick, Dir. v. App. Bd. and Enid G. Ballan-
tyne.

Claimant, a law student, had good cause for not
accepting work that would conflict with schooling. The
same test of availability must be applied to students
as to other claimants, that is, whether claimants, within
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their restrictions, remain available to a substantial
employment field. The test of availability cannot be
predicated on lack of openings for a claimant but must
be based on whether there is a potential employment
field.

Delaware

Delaware Supreme Court, New Castle County, 5381,
5/30/72 Marjorie K. Harper v. App. Bd.

Claimant was advised by doctor to work only part
time and had worked 2 days a week for 24 years.
Administratively held unavailable—availability con-
strued to mean for full-time work. Statute says “avail-
able for work.” Court stated that “if General Assembly
had intended to make eligible for benefits only unem-
ployed persons ‘available for full-time work’ it would
have so stated in the Act.” “A labor market for an
individual exists when there is a market for the type
of service which he offers in the geographical area in
which he offers them. ‘Market’ in this sense does not
mean that job vacancies must exist. The purpose of
unemployment compensation is to compensate for lack
of appropriate job vacancies. It means only that the
type of service which an individual is offering is gen-
erally performed in the geographical area in which he
is offering them.” “So long as a claimant with such
good cause for seeking part-time employment is genu-
inely part of a labor market and is willing, able and
ready to accept some suitable work, he has met the
statutory requirement of being ‘available for work.””
Case remanded to determine factual situation of
whether there is a market for claimant’s services.

Georgia

Georgia Court of Appeals, 348463, 10/11/73
Comm. et al. v. Grace M. Jones.

Claimant restricted hours to 6 a.m. to 9 a.m., same
hours as her former job, as cleaning person for Scars.
Could not be disqualified on grounds of unavailability
unless it was shown that no job market or reasonable
job opportunities existed. “A reasonable construction
of the language of the statute is not that the claimant
must be available for work at all times and for all
jobs, but only that claimant must be reasonably avail-
able. Since claimant worked these hours for 6 years,
burden is on agency to show that such job market no

longer exists.”

Illinois

Ilinois Supreme Court, 409 1il. 79, 97NE 2nd 762
(1951) Mohler v. Department of Labor.

The court held that “no hard and fast rule as to
what constitutes availability for work can be adopted.

. . Availability depends in part on the facts and
circumstances in cach case, and . . . in gencral the
availability requirement of the statute is satisfied when
a worker is ready and willing to accept suitable work
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at a point where there is an available labor market,
which work he does not have good cause to refuse.”

Ill. Court of Appeals, First District, Div. Two 77—
1466, filed 5/23/78, released 6/30/78 Jean Rosen-
baum v. Donald A. Johnson, Dir., Department of
Labor.

Claimant had worked on part-time basis for about
5 years and took leave because of illness. When ready
to return to work, claimant was told only full-time work
was available. Administratively denied benefits on the
grounds that the law requires a person to be “ready,
willing and able to accept regular full-time employment
which he has reasonable prospects of obtaining.” Cir-
cuit court upheld denial. The director conceded that
the act does not specifically state that an individual
must be available for full-time work but argued that
long administrative construction was entitled to great
weight. Court agreed that long construction was en-
titled to great weight by review court. “On the other
hand, erroneous construction is not binding.”

Court reversed decisions and remanded the case for
further proceedings consistent with the view that a
part-time worker is not ineligible per se if there is a
labor market for the individual’s services.

Ohio

Ohio Court of Common. Pleas, Summit County 77
4 1928, Frank L. Ruggles v. Bd. of Review, OBES,
etal.2/10/78.

Claimant restricted his availability to part-time em-
ployment, which would not interfere with his receipt
of social security benefits. Administratively found un-
available because of restrictions to part-time employ-
ment. Court found that law defines “employment” as
“any service performed for wages,” making no distinc-
tion between part-time and full-time employment.
“Suitable work includes that which employee has been
doing.” Thus, the availability provisions include avail-
ability for part-time work.

Pennsylvania

Pennsylvania Commonwealth 330 A 2nd 886 (1975)
Myers v. Bd. of Review.

A claimant who limited her availability for employ-
ment to part-time hours so that she could spend more
time at homec with her preschool-age son was not
unavailable for work where such limitations did not
completely remove her from the labor market, because
some part-time jobs for which she was qualificd were
available.

Pennsylvania Super. 294 111. A 2nd 175 (1955)
Shay v. Bd. of Review.

A claimant who restricted herself to part-time work
was found available within the mecaning of the law
where reasonable opportunity for securing such work
existed in the vicinity in which she lived.
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Appendix B: Summary of
Administrative Appeals Cases

To determine how States were currently handling cases
involving part-time workers, the authors and two other
retired Department of Labor employees reviewed the
appeals cases received by the Employment and Train-
ing Administration during March and April 1979.

Of the thousands of appeals cases reviewed, 65
could be identified as dealing with part-time workers’
availability or otherwise indicating an interpretation of
availability related to time restrictions.

Of the 64 cases so identified, nine indicate that a
part-time worker could be considered available. The
other 55 indicate that part-timers would be considered
unavailable. The cases do not constitute a statistically
valid sample, but they suggest how part-time workers
might fare if their claim should reach appeal. Four
States, noted with asterisks, have both affirmative and
negative cases.

Decisions indicating availability of part-time workers

The nine cases indicating availability are from nine
States.

Alaska*

Referee, 78B-1469, 12/14/79.

Claimant, a waitress, will work day or swing shift but
not graveyard, 10 p.m. to 7 a.m.,; because of child care.
Disqualified by agency as unavailable. Referee held her
fully available for a substantial field of employment and
thus eligible.

Georgia
Claimant would not work at night because she could

not see to drive then. Appeal held her available be-
cause she is available for any daytime hours.

Kansas*

Referee, 78-5691 K, 8/21/78, Board of Review,
BR-6415 K.

Claimant employed as part-time secretary sought
part-time work. Disqualified by agency on grounds that
eligibility required search for full-time work. Referee
held that, since she had been working part time, she
had skills that could be sold on a part-time basis and
was therefore eligible. Board of Review held that law
requires being “able to perform duties of customary
occupation.” Claimant’s customary occupation was in
part-time employment. Referee’s decision affirmed.

Louisiana

3602 BR78,1/12/79.
Claimant had worked part time and was available
for part-time only because of need to take child for
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speech therapy. Agency disqualified her, and referee
upheld. Board of Review found that, since she had
earned her wage credits in part-time work with the
same restrictions, she was available and eligible.

Nebraska

Referee, Vol. 78, No. 1815, 1/22/79.

Claimant had worked part-time for about 4 years
because of health. Restricted hours to 5 or 6 a day,
not starting before 9 a.m. Held unavailable by agency.
Referee held that, since in her base period she worked
part time beginning at 9 and had found such work
since filing her claim, “there are jobs in this metro-
politan area for which the claimant is suited and which
are available to her.” Benefits allowed.

New Jersey

Referee, E-TPC-78—492,11/2/79.

Claimant left full-time work because of health. In
claim, she restricted work to 4 to 5 hours daily, 5 days
a week. Agency held her unavailable. Referee held
she was not available, but he did so holding that she
did not come within the New Jersey provision for
part-time workers because her wage credits had been
earned in full-time work.

New Mexico*

Referee, 4393-78-0,12/28/78.

Claimant was waitress. Refused job because on 2
days she would have to work the 10 p.m. to 6 a.m.
shift and would have no transportation. No public
transportation was available. Husband could pick her
up at 5 a.m. Agency held unavailable. Referee held a
claimant was not required to be available 24 hours a
day. Held her available.

Rhode Island*
Referee, 79-UC 104, 2/7/79.
Claimant worked as a part-time cook, 8:30 a.m. to
2 p.m. Could not work longer because handicapped
child got out of school at 2 p.m. Held available.

South Dakota

16166,8/21/78. '

Claimant hired as part-time worker, 10 am. to 5
p.m., 3 days a week. Work schedule changed several
times, but when cut to 1 day, she left. Referee held
quit was with good cause attributable to employer
and allowed benefits.

Decisions arguing part-time workers are not available

The 55 cases indicating unavailability are from 27
States.
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Alabama

Referce, 678-AT-79, 1/18/79; Board of Appeals,
Case 6582, Dec. 5282,2/23/79.

Claimant, a waitress, available only during day be-
cause of child care. Referee held law requires claimants
to be fully available. Claimant held not fully available
because she could work day shift only. Board of Review
affirmed denial.

Alaska*

Referee, 784-1160,12/14/78.

Claimant attending school and available only for
part-time work. Benefits denied. Held that, under
Alaska Act, must be available for full-time work.

Arizona

Director, 1467-78, D-397-78C, 1/28/79.

Claimant’s sole work experience was as part-time car
rental clerk. At first she expressed preference for part-
time work but later in claim series indicated willingness
to accept full-time work and began active search for it.
Held not available until she began search for full-time
work. To be available, the director said, claimant must
be following course of action for reemployment in
“suitable full-time work.”

Director, 5788-78, D-1080-78E.

Claimant employed 20 hours a week. Testified that
in past she had not sought full-time employment be-
cause of child care but daughter was older now so
claimant was available for full-time work. Appeal tri-
bunal allowed benefits for some weeks. Director re-
versed decision on grounds that, in view of her past
history of part-time employment, she had not demon-
strated availability for full-time work.

Director, 4988-78, D-970-78E.

Claimant last employed part time and now attending
school. Had worked and attended school for 11 years
but had never worked full time and attended school
full time. Agency benefit rules presume that student is
unavailable, but presumption may be rebutted if claim-
ant has a sufficient pattern of school and full-time work
to show that school would not interrupt full-time work.
Claimant did not have that pattern so was disqualified
by director. Referee had allowed benefits.

Referee, 5327-78, 5741-78E, 5/24/78; Director,
D-1046-78.

Claimant worked part time and did not seek other
work because part-time job might become full-time job,
as it did. Agency found her unavailable. Appeal tri-
bunal found her available, and director upheld it,
because her job did become full time.

Arkansas

Board of Review, 78-BR-3401, 12/21/78.
Claimant available only for shift concluded by 2
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p.m. Agency determined she was unavailable. Referee
and Board of Review upheld decision on grounds that
law requires claimant to be actively seeking full-time
work. -

Connecticut

Referee, 1063—B-76, 1/10/77; Board of Review,
42-77-BR-1063-B-76, 2/15/77.

Claimant attended school so wanted second- or third-
shift work. Agency held claimant unavailable. Referee
and Board of Review affirmed. Not available if first
shift excluded.

Delaware

Referee, 32438, 5/12/78; Board of Review, 32438—
A, 6/27/78.

Claimant was full-time university student who worked
part time at Chrysler and had been laid off. Available
for work in evenings. Agency held claimant unavail-
able. Referee held that he was not available for normal
day shift, which made him unavailable. Board of Review
upheld.

Florida

78-16782-U, 11/15/78; Board of Review, 78—
3989, 1/29/79.

Claimant was part-time secretary. Refused full-time
work because of child care. Agency and referee held
her to have refused suitable work and to be ineligible.
Board of Review upheld.

Hawaii

Referee, 2752-78,1/15/79.

Claimant left work as utility maid rather than work
on Sunday because she wanted to attend church.
Church has no policy prohibiting Sunday work. Referee
decided that, since her faith does not impose sanctions
for work on Sunday, she left work voluntarily for per-
sonal, noncompelling reasons and without good cause.

Illinois

Referee, 78C-13521,10/5/78.

Claimant seeking only part-time employment. To be
eligible, act requires claimant to seek full-time employ-
ment. Agency denied, and referee upheld.

Kansas*

Referee, 78-6550 K, 9/1/78; Board of Review, BR-
6484 K, 11/9/78.

Claimant attending school and looking for part-time
work. Agency and referee held unavailable because
claimant did not enter the labor market seeking full-
time daywork. Board of Review affirmed.

Referee, 78-6484 K, 9/15/78 K; Board of Review,
BR-6503 K, 11/9/78.
Claimant looking for 20 hours of work because she
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has gall bladder trouble and feels unable to work more.
Referee held unavailable. Board of Review upheld.

Maine
Referee, 1192-3, 8/17/78; Commission, 78—C—
5709, 10/17/78.
Claimant cannot work full time because of ill hus-
band. Agency and referee held not available. Claimant
failed to appear at commission hearing.

Maryland

Referee, 240682, 11/29/78; Board of Review, 173—
BR-79,1/30/79.

Claimant sccking part-time work, 9 a.m. to 2 p.m.
Referee denied on unavailability. Law requires claim-
ant to be available for full-time work. Board of Review
upheld.

Referce, 18697-B, 11/24/78; Board of Review,
240296.

Claimant not available for nightwork because of child
carc. Agency and rcferee held unavailable because
claimant was not available for and not actively secking
full-time work. Board of Review affirmed.

Massachusetts
H-73835,6/3/77.
Claimant is a full-time university student. Available
for work cvenings. Referec held law requires he be
available for work. Students not available.

H-71429,3/3/77.

Claimant’s physical condition probably made her
unable to work for | or 2 days a week. Claimant says
she can work full time. Referce held her not eligible
because she was not available for full-time work or
making a rcalistic, active search for work.

H-68318-TREX-OP, H-68319-FSB-OP.

Claimant attending college. Said he was available
for full-time work. Referee said not available because
he is a student.

H-71526-A,2/28/77.

Claimant worked part time as switchboard operator,
along with another part-time worker. The other worker
left, and employer decided to get full-time worker. Told
worker she could not get benefits because she was a
part-time worker. She said she would take job on full-
time basis, but he already had someone. Referee
allowed benefits because she was willing to take the
full-time job.

Missouri

Referee, EB-16212-77,1/10/77.
Claimant told deputy she preferred part-time work
but would accept full-time work. Referee ruled that
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claimant would much prefer part-time work and there-
fore was unavailable.

New Mexico*

Referee, 181-79-U, 1/17/79.

Claimant wanted part-time, sitdown work for health
rcasons. Last employment met those requirements.
Agency denied bencfits. Referee held that she was
unavailable because of the restrictions.

New York

Referee, 78—40323, 9/7/78; Board of Review,
277.729,12/15/78.

Claimant, a licensed practical nurse, worked 20
hours a week for 5 days a week, 7:30 a.m. to 11:30
a.m. or 8:30 a.m. to 12:30 p.m. Initial determination
held her unavailable. Refcree held that jobs with her
time-slot restrictions make the possibility of employ-
ment remote. Board of Review affirmed denial.

Referce, 78—47423, 10/6/78; Board of Review,
279,238, 11/27/78.

Claimant is willing to work only 3 days a week.
Agency denied benefits. Referee held that, since she
would work only 3 days a week, she could not accumu-
late any effective days, so upheld denial.

North Dakota

Director, AT-1-9569-78, 10/26/78.

Claimant had worked full time for 19 years and was
put on part time at her request because of family
problem. Laid off for lack of work. Says she can again
work full time, preferably the night shift. Deputy held
her unavailable, and referee affirmed that decision.
Director held that claimant must be available for full-
time work and be making active search. She did not
mect search requirement.

Oklahoma

Referee, 79-AT-110,10/5/78.

Claimant left full-time work because of health and
was now available for 5 days, 8 hours each, with 2
days off together. Initial determination disqualified on
separation issue. Referee reversed separation disquali-
fication but held that, since she could work only 40
hours, Monday through Friday, she was not available.

Pennsylvania

Referee, 78—-1-A—-1501, 10/19/78; Board of Re-
view, B—-168164, 1/22/79.

Claimant available for only 3 days a week for rea-
sons of health and family responsibility. Worked those
hours at prior job. Agency held unavailable. Referee
and Board of Review affirmed.

Referee, 12/12/78; Board of Review, B-168782,
2/5/79.
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Claimant will work only between 8 a.m. and 1:30
p.m. because of child care. Worked those hours for
over a year and a half. Referee found there is not a
labor market for work that claimant can do during
these hours. Board of Review affirmed unavailability.

Referee, 78-3-1-127, 5/11/78; Board of Review,
B-166028,11/21/78.

Claimant looking for part-time work, 7 p.m. to 2 a.m.
Agency ruled she was ineligible as voluntary quit. Ref-
eree overturned that decision but held her unavailable
because she was not fully available for full-time work.
Board of Review affirmed referee.

Rhode Island*

Referee, 78 UC 3843, 11/30/78.

Claimant was a clerical worker now attending a
beauty culture school. Would give up school or change
to night courses if full-time work available. Referee
held her unavailable. Law requires full, free, and unre-
stricted availability.

Referee, 78 UC 4276,1/11/79.

Claimant can work only from 8 a.m. to 3 p.m. be-
cause of child care. Claimant denied as unavailable
because she put restrictions on her availability.

Referee, 78 UC 4216, 12/13/78.

Claimant, a waitress, worked 25 hours a week. After
she filed claim, employer recalled her and offered her
work for 12 hours a week. She refused. Referee
held that she had refused suitable work with no cred-

ible evidence that the reduction in hours made the job.

unsuitable.

Referee, 78 UC 4230, 1/11/79.

Claimant is high school student, not available for
normal first-shift hours. Referee held he did not meet
availability requirement. Must have full, free, and un-
restricted availability for full-time work.

South Carolina
Commission, 79-A-711,2/15/79.
Claimant worked as part-time waitress because
attending school. Benefits denied because act requires
availability for full-time work.

Referee, 79-A-140, 1/10/79.

Claimant was part-time custodian/maid working 15
hours a week. Had no real interest in full-time work
and did not look for it. Claims adjudicator found her
eligible. Referee held “she has not satisfied the avail-
ability requirements of the Law as far as being a bona
fide member of the full-time labor force and as far as
making a conscientious and sustained effort to search
for full-time work.”

Tennessee

Referee, 78~AT—-5242TB, 9/19/78; Board of Re-
view, 79—-BR-88TB, 1/16/79.
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Claimant left because she thought she had to retire
at 65. Available for only 4 hours a day. Referee held
claimant unavailable because available for part-time
work only. Board of Review affirmed.

Referee, 78-AT—-6241, 10/13/78; Board of Re-
view, 78-BR-1855,12/19/78.

Claimant worked part time as cashier because of
child care. Took summer leave of absence for that
reason. Job not open at end of leave. Offered another
job by employer with 2:30 p.m. to 7:00 p.m. hours.
Refused job. Referee denied on refusal of suitable work.
Board of Review affirmed.

Referee, 78—AT—-4050, 6/27/78; Board of Review,
79-BR-117,1/18/79.

Claimant was employed part time as a skip tracer.
Laid off because job being contracted out. Worked part
time because of child care. Offered full-time typing
work and declined. Benefits allowed by agency. Referee
held unavailable because she did not want full-time
work. Board of Review affirmed referee denial.

Texas

Referee, 3354—-AT-PUS-78, 12/21/78.

Claimant worked part time as a schoolbus driver and
left to accompany husband to Kentucky. Claimant dis-
qualified 1 week for that leaving. Looking at first for
part-time employment in Kentucky because of child
care. Later in claim series claimants arranged for care
and looked for full-time work. Referee upheld initial
determination disqualification for voluntary quit and
the unavailability during period when looking for part-
time work. State commission has held that individual
must be available for full-time work to be eligible.

Referee, 30852—-AT-78, 11/15/78; Board of Re-
view, 2852—CA-78,1/24/79.

Claimant could not work full time because of health.
Agency held claimant unable to work. Referee held
that commission and courts consistently held that a
claimant must be available for full-time work.

Referee, 35390-AT-PUS-78, 1/9/79.

Claimant available only for day shift because of child
care. Agency held claimant unavailable. Referee held
that claimant had been seeking dispatcher work and
some factory work. Most dispatcher work done on
three shifts, and most factory employers have two
shifts. By limiting availability to day shift, she elimi-
nated two-thirds of the hours normally required as dis-
patcher and half the hours normally required as factory
worker. Availability unduly limited and claimant in-
eligible.

Referee, 28477-AT-78, 10/31/78; Board of Re-
view, 2856-CA-78,11/6/78.

Claimant employed part time. Left because of cut in
fringe benefits. Agency disqualified for voluntary quit.
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Referee reversed that decision but held her unavailable
because of part time. Board of Review reversed referee
on voluntary quit and upheld unavailability denial.

Utah
Referee, 78—A-2985,1/3/79.

Claimant, 65 and with a blood pressure problem,
said she did not feel able to work full time every week.
Referee held claimant not available. Utah law inter-
preted as requiring willingness to accept full-time work
if offered and active seeking of such work. Board of
Review and Utah Supreme Court have affirmed this
interpretation. The supreme court decision cited relates
to active search.

Referee, 78—-4A-2510,10/19/78.

Claimant worked part time, left for physical rea-
sons—childbirth—and subsequently wanted part-time
work. Agency denied benefits. Referee found her un-
available.

Virginia
Referee, UI-78-1923,4/24/78.
Claimant will work only first shift because she has
12-month-old twins and no night baby care. Held
unavailable.

Referee, UI-78-2066, 3/29/78; Board of Review,
10915-C,9/20/78.

Claimant seeking part-time work. Agency held her
unavailable. Referee ruled that Virginia Supreme Court
of Appeals held that, if individual restricts willingness
to work to hours or conditions to fit own circum-
stances, individual is not available. Commission upheld
referee.
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West Virginia

Board of Review, 78-3535.

Claimant restricted availability to 9 a.m. to 3 p.m.
Agency and referee found her unavailable. Board of
Review upheld denial, holding that law requires avail-
ability for full-time work.

Board of Review, 78-3342, 10/13/78.

Claimant going to night school. Therefore she is not
available for full-time work, any shift, around the clock.
Benefits denied. Denial upheld by Board of Review.

Board of Review, 78-3197.

Claimant would work only 9 a.m. to 5 p.m., and not
on Saturday. Agency held unavailable. Board of Re-
view affirmed.

Board of Review, 78-3660, 10/26/79.

Claimant is full-time student, but class schedule is
flexible. Referee found him ineligible. Board of Review
allowed benefits, in spite of West Virginia requirement
of full-time work, because he could arrange his schedule
to take full-time work.

Wisconsin

Referee, 78—41192FA, 7/17/78; Board of Review,
78—41192FA, 12/6/78.

Claimant wants only part-time work. Agency found
claimant unavailable. Referee held that only small per-
centage of jobs he is qualified for are on part-time basis.
He is not substantially attached to labor market and is
ineligible. Board of Review affirmed.

78-A-60517M,2/23/78.

Claimant is student. Not available for first-shift
work. Agency held ineligible because 80 percent of all
workers in area work first shift. Referee upheld agency
finding of unavailability.
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Administration of the Pregnancy Standard

Margaret M. Dahm
Phyllis H. Fineshriber

nactment of the Unemployment Compensation

Amendments of 1976 (Public Law 94-566)
marked the beginning of a new era of protection for
working women in the Federal-State unemployment
insurance (UI) system. The new legislation extended
UI coverage to some domestic employees and required,
as a condition for the Secrctary of Labor’s approval of a
State unemployment compensation law, that no person
be denicd compensation under such law solely on the
basis of pregnancy or termination of pregnancy.

To determine whether States’ applications of the
Federal standard are meeting the intent of the law, and
whether any changes are necessary to insure that the
law’s objectives arc met, 218 appeals cases involving
pregnant claimants in 47 States were reviewed. Results
indicate that, by and large, the Federal standard on
pregnancy has assured that pregnant women whose
uncmployment began for lack of work are being paid
bencfits. Evidence exists, however, that some employers
use questionable methods to persuade pregnant women
to lcave work voluntarily, making these women subject
to disqualification from bencfits. Also, some States dis-
qualify pregnant claimants who do not know about
availability of maternity leave; and some women granted
maternity leave are disqualified as not unemployed.

History of the Pregnancy Disqualification

In the carly years of the Ul program, temporary com-
pensation for lost wages was paid to all uncmployed
workers who passed certain tests of attachment to the
labor force and who were not disqualified for volun-
tarily quitting a job without good cause, for refusing
suitable work, or for being discharged for misconduct.
No groups were singled out for special treatment: all
workers who claimed benefits were subject to the same
rules.

Over the years, however, States began to deny
benefits to entire groups without reviewing circum-
stances in individual cascs. Another development in
State Ul laws limited the definition of good cause for
voluntarily quitting to rcasons connccted with the work
or attributable to the employer. Good personal reasons,
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such as a better job, and illness of the claimant or the
claimant’s family, were no longer considered valid for
establishing entitlement. These limitations helped claims
examiners who needed to make quick decisions as they
faced long lines of claimants. The limitations also
lowered employers’ tax rates, which rose and fell with
the number of former workers receiving benefits.

Despite consistent recommendations against these
restrictions by the U.S. Department of Labor (DOL),
States continued to limit protection to all workers
within certain categories, on the assumption these
workers were unavailable for work. In 1964, 40 States
had statutory provisions that explicitly or implicitly
discriminated against women. The most common ex-
plicit statutory barrier was pregnancy: 36 States had
special provisions on entitlement of pregnant women
(see Table 1). By 1971, Alabama and Tennessee had
also enacted pregnancy provisions, bringing the total
to 42 States that discriminated against women, of
which 38 States discriminated through special provi-
sions on pregnancy. .

Under general eligibility provisions, anyone who is
physically unable or who does not wish to work is
incligible for unemployment compensation (UC). Preg-
nant women who cannot or do not want to work would,
therefore, be ineligible for benefits. It is neither accurate
nor fair, however, to assume that all pregnant women
cannot and do not want to work. Most women can
work during part or most of their pregnancy; most
women arc unable to work immediately beforc and
after delivery. The length of time not worked because
of childbirth should be an individual matter, depending
on health of mother and child, freedom from compli-
cations at delivery, availability of child care, and de-
mands of the job. Pregnant workers arc just as likely

Margaret M. Dahm is a Research Consultant on Ul Before
she retired, she was Director of the Office of Program Legisla-
tion and Research of the Ul Service at the U.S. Department of
Labor in Washington, D.C. Phyllis H. Fineshriber is a Re-
search Consultant on UL, Before she retired, she was Ixecutive
Assistant 1o the Administrator of the Ul Service at the U.S.
Department of Labor in Washington, D.C., and Exccutive Secre-
tary to the Federal Advisory Council on Ul. This report was
completed in June 1979.
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TasrLe 1. Special availability and disqualification provisions for pregnancy and marital obligations, 40 States,
as of January 1964
Period of disqualification or unavailability
State Unemployment due to pregnancy ' Unemployment due to marital obligations *
(36 States) (24 States)

Alaska Until employed with wages of at least $120. Until employed with wages of at least $120.

Ark. Until employed 30 days.® Until employed 30 days.*

Calif. Until employed in bona fide employment.*

Colo. If voluntarily left because of pregnancy, duration of Until employed 13 weeks in full-time covered work.*
pregnancy; if laid off because of pregnancy, 30 days
before childbirth.® If sole support of children or invalid
husband, ineligible for 30 days after termination of
pregnancy; otherwise, ineligible until employed 13
weeks in full-time covered work.

Conn. Any week of unemployment due to pregnancy, but not
less than 2 months before and 2 after childbirth.®

Del Any week of unemployment due to pregnancy, but not
less than 8 weeks before and 6 after childbirth.

D.C. 6 weeks before and 6 after childbirth.

Ga. If she voluntarily left work because of pregnancy, dura-
tion of pregnancy and until she earns 8 X wba in bona
fide insured work.

Hawaii 4 months before and 2 after childbirth. Until shows evidence of availability besides registration

for work.

Idaho 6 weeks before and 6 after childbirth.® Until demonstrates desire and availability for work or
becomes main support of self and family.

1. 13 weeks before and 4 after childbirth.’ Until domestic circumstances causing separation cease,
returns to locality left, or earns 8 X wba in work cov-
ered under an unemployment insurance law.”

Ind. Duration of unemployment due to pregnancy. Until $200 is earned in employment covered under an
unemployment insurance law.

Kans. 2 months before and 1 after childbirth. Until 8 X wba is earned.

Ky. Until employed in bona fide work.

La. 12 weeks before and 6 after childbirth.

Maine Any week of unemployment due to pregnancy, but not If voluntarily left work, until 15 X wba is earned and 4

less than 8 weeks before and 4 after childbirth. full weeks work.

Md. 2 months before and 2 after childbirth.

Mass. Any week of unemployment due to pregnancy, but not
less than 4 weeks before and 4 after childbirth.®

Mich. Duration of unemployment due to pregnancy.®

Minn. Until employed 2 weeks in insured work. If voluntarily left work, until employed 2 weeks in in-
sured work; if dismissed due to employer rule on em-
ployment of married women, all wage credits with such
employer canceled.*

Miss. Until employed with earnings of 8 X wba.

Mo. 3 months before and 4 weeks after childbirth.

Mont If she left most recent work during pregnancy and unless  All existing wage credits canceled.

she submits medical evidence of ability to work, until
2 months following childbirth.

Nebr 12 weeks before and 4 after childbirth.®

Nev Any week of unemployment due to pregnancy but not Until $50 is earned in bona fide work.
less than 60 days before childbirth and until proof of
ability to resume is submitted.

N. H. 8 weeks before and 8 weeks after childbirth.”

N.J. . 4 weeks before and 4 after childbirth.

N.Y. Until employed 3 days in each of 4 weeks or earned $200.

N. C. If separated for pregnancy, duration of pregnancy; regard-
less of cause of separation, 3 months before and 3 after
childbirth.®

N. Dak 4 months before and until employed with earnings of Until employed with earnings of 10 X wba.*®
10 X wba."

Ohio If pregnancy was cause of separation, duration of unem- Until wages equal to wba are earned in employment in
ployment and until submits medical evidence of ability work covered under an unemployment insurance law.
to work and work with former employer is no longer
available.

Okla. 6 weeks before and 6 after childbirth. Until employed in bona fide work.

Oreg. From week of leaving until 6 weeks after childbirth. Until employed in bona fide work.

Pa. If laid off because of pregnancy, 3 months before and 1  Until 8 X wba is earned.*
after childbirth; if voluntarily left work, until 8 X wba
is earned; if neither disqualification applies, presumed
unavailable 1 month before and 1 after childbirth.
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TABLE 1. Special availability and disqualification provisions for pregnancy and marital obligations, 40 States,
as of January 1964 (continued)
Period of disqualification or unavailability
Unemployment due to pregnancy * Unemployment due to marital obligations *
State (36 States) (24 States)
S. Dak. If voluntarily left work because of pregnancy, until at
least 30 days after childbirth; if dismissed because of
pregnancy, at least 60 days before and 30 after child-
birth.
Utah Any week of unemployment due to pregnancy, but not  Until $100 is earned or individual becomes main support
less than 12 weeks before and 6 after childbirth. of self or family.
Vt. 8 weeks before and 4 after childbirth.
Wash. 10 weeks before and 4 after childbirth.®
W. Va. Until employed 30 days in insured work or, if medical Until employed 30 days in insured work.
evidence of ability to work is submitted, not more than
6 weeks after childbirth. If laid off because of preg-
nancy and medical evidence of ability to work is sub-
mitted, not more than 6 weeks before childbirth.
Wis. 10 weeks before and 4 after childbirth.® Until employed in 4 weeks and earns $200.

1 14 States (Idaho, Illinois, Indiana, Kansas, Maine, Massachusetts, Mi

Washington, and Wisconsin) provide that if unemployment is due to p

issouri, Nebraska, Nle;v Jersey, North Carolina, North Dakota, South Dakota,

,a shall be d d unavailable for the period specified; the other

22 provide for disqualification.

25 States (Hawaii, Idaho, Illinois, North Dakota, and Oklahoma) provide that an individual who leaves work voluntarily because of marital obliga-
tions shall be deemed to be unavailable; the other 19 provide for disqualification. The situations to which the provisions apply are stated in terms of

leaving: to perform duties of housewife, 7 States (Arkansas, Hawaii, Idaho,

Indiana, Maine, Minnesota, and Utah); to move with spouse or family, 12

States (Alaska, California, Idaho, Illinois, Indiana, Maine, Minnesota, Montana, New York, Oregon, Pennsylvania, and Wisconsin); because of marital,
parental, filial, or domestic obligations, 12 States (California, Colorado, Hawaii, Illinois, Indiana, Kansas, Mississippi, North Dakota, Ohio, Oregon,
Pennsylvania, and West Virginia); or to marry, 18 States (all except Colorado, Kansas, Minnesota, Mississippi, Pennsylvania, and Wisconsin).

3 Disqualification not applicable if claimant applies for reinstatement after leave of absence and is not reinstated (Arkansas); disqualification satis-
fied if claimant, granted leave of absence and assurance of reemployment, was not r‘e_employed (Michigan).

4 Not applicable if claimant leaves to join husband in new id

ly upon arrival enters the labor market and makes a reasonable

an

effort to secure work (Arkansas); if claimant is sole or major support of family (California); if worker informs employer before leaving and submits
medical evidence that health of spouse or dependent child requires leaving vicinity of employment (Colorado); if claimant is sole support of herself or
main support of member of immediate family (Minnesota); if individual was sole or major support of family during substantial part of 6 months prior
to leaving work or filing claim and such work is not within reasonable commuting distance of new locality (Pennsylvania).

5 Ineligible until 30 days after ter

, if laid off for p

under r ble rule of employer (Colorado); until she applies

on of pr
without restriction for former or comparable job with last employer or earns $100 (Connecticut); until she notifies most recent employer of ability and
availability for work, and, thereafter, until emnloyed 30 hours in a week or shows active and bona fide search for work (Wisconsin). Benefits not de-
nied if child dies and claimant is otherwise eligible (Connecticut and North Carolina).

¢ Duration of the pregnancy if voluntarily left work (Idaho); if voluntarily left work because of pregnancy (Illinois, Nebraska, and Washington).

7 Unless the claimant is or has become sole support of herself and family.

8 Presumed to be unavailable if, solely for personal reasons, she is not able to continue in or return to_position in which most recently employed.

¢ Disqualification terminated if, after childbirth, she earns in 1 week her weekly benefit amount plus $3 in insured work. -

10 And until she can show that separation from last work was not disqualifying.

SourcE: Comparison of State Unemployment Insurance Laws as of January 1, 1964. BES No. U-141. U.S. Department of Labor, Bureau of Employ-

ment Security, Unemployment Insurance Service.

as other workers to face temporary job loss for eco-
nomic reasons and should be similarly compensated.

The provisions affecting pregnant claimants adversely
varied from State to State. Some States imposed dis-
qualifications for a specified period (up to 4 months
before and 3 months after delivery). Of course, the
longer the period, the greater the number of women
who were denied compensation although able and
available for work, and who lost their jobs because
of lack of work. In some States, benefits were denied
for the duration of unemployment “due to pregnancy”;
the burden of determining when unemployment was
traceable to pregnancy rather than another cause was
placed on the claimant. Other States combined this kind
of denial with minimum periods of denial before and
after delivery. According to an opinion in one State,
it was “consistently held that pregnancy is a voluntary
act and thus claimant could not be held involuntarily
unemployed.” Under a collective bargaining agreement
in New York, a claimant was held unavailable for work

Unemployment Compensation: Studies and Research

after the fifth month of pregnancy “regardless of her
personal opinion.” *

The New York State experience

In 1963, a study was published on pregnancy claims
in New York in 1960.2 New York had no statutory
exclusion of pregnant claimants, but its administrator
stated frankly that, as a “safeguard,” local administra-
tors made a “rigorous examination of the eligibility of
pregnant women claimants.”

The study found that pregnant women represented
only about 1 percent of all new claimants in 1960
and that benefit payments to pregnant claimants ac-
counted for less than 1 percent of all payments. One
explanation for these low figures was that only one of
eight pregnant workers filed claims after leaving or
losing their jobs. Few pregnant workers quit their jobs
voluntarily: 8 of 10 claimants had been laid off. While
most were laid off for lack of work, about 25 percent
were laid off because of company restrictions on the
employment of pregnant women.
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The study’s survey found that 30 percent of the
pregnant claimants received no benefits at all. Three-
fifths were disqualified at some stage of pregnancy,
mostly because they werc unable to prove their avail-
ability for work.

Although white-collar workers were about one-fourth
of New York State’s women claimants, they made up
about one-half of the pregnant claimants. Fifteen per-
cent of the pregnant claimants said they were the main
financial support of their families. More than half of
those who did get benefits had from 1 to 4 years of
work experience. About 40 percent of the pregnant
beneficiaries had one child or more; almost all of this
group had received no benefits during their previous
pregnancies.

First claims were filed most often between the fourth
and seventh months of pregnancy. On average, benefits
were received for a little less than 3 months, with 37
percent of last payments coming before the eighth
month of pregnancy, and only 23 percent of last pay-
ments coming in the ninth month.

At least one-sixth of New York beneficiaries worked
during their benefit year. Though the study did not
show how much work coincided with pregnancy, more
than 40 percent of the women worked at least 14
weeks. Furthermore, 3 months after childbirth, 14
percent of the pregnant claimants were back at work,
43 percent expected to return to work, 20 percent had
refiled for benefits, and 23 percent were out of the
labor market.

Availability of pregnant claimants

State UI administrators have treated pregnant claimants
as unavailable for work because employers were as-
sumed to be unwilling to hire them. In her paper
Unemployment Insurance and Women, prepared in
1973 for the Joint Economic Committee hearings on
women’s economic problems, Margaret Dahm empha-
sized that a policy under which availability is made
dependent on employer willingness to hire a particular
category of claimant reinforces discrimination by em-
ployers against groups of people, whether these groups
are pregnant women, older workers, or members of
minorities. Dahm also pointed out that such an ap-
proach to pregnant women is illegal.

Public policy for pregnant women, as expressed in
the Equal Employment Opportunity Commission’s
(EEOC) Guidelines on Discrimination Because of Sex,
is as follows: “A written or unwritten employment
policy or practice which excludes from employment
applicants or employees because of pregnancy is in
prima facie violation of Title VIL.” In its revised guide-
lines under Title VII Amendments in the Pregnancy
Discrimination Act, approved in October 1978, the
EEOC reemphasized this guideline.* For Ul purposes,
it is necessary to determine claimant availability only,
not work availability.
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Maternity leave

Maternity leave is provided by some employers, some-
times as part of a collective bargaining agreement. Like
other earlier protections provided for working women,
maternity leave has sometimes been used against
women’s best interests. Some courts have held that
workers on maternity leave in accordance with collec-
tive bargaining agreements have voluntarily left work
without good cause attributable to the employment.
As a result, benefits were not payable until the woman
returned to work and was later separated for a nondis-
qualifying reason. A second result was that a woman
who applied to return to work before her leave ex-
pired, but was turned down, could not collect benefits.

Occasionally, there were successful challenges to
State policies. In 1976, just before the Federal preg-
nancy standard was passed, a Federal court ordered
the Michigan Employment Security Commission to re-
consider all claims denied between July 1965 and
July 1974 on the basis of employer policies or union
contract provisions that prevented women from working
beyond a specified point in their pregnancy (UAW v.
Taylor, U.S. District Court). Among the appeals cases
that followed was one in which a supervisor forced the
pregnant claimant to leave work without notifying her
that the company had a leave of absence policy. The
referee in this case decided that “the claimant was,
in fact, placed on a maternity leave of absence by action
of the employer . . . under . . . circumstances that
established that the leave was ‘mandatory’ in nature.”

Recommendations of the 1960’s commissions

Two presidential commissions appointed in the 1960’s
to explore subjects of interest or concern to women,
recommended, through their special task forces on
social insurance and taxation, that discriminatory pro-
visions be repealed by the States. The following state-
ment was included in their unemployment compensa-
tion recommendations:

Disqualification from unemployment compensation in
respect to pregnancy and maternity should be based on
reasonable tests of the ability and capacity of the indi-
vidual to work and should not be determined by arbi-
trary time periods before and after the birth which do
not fit the variation in physical ability of women work-
ers, in types of job and in working conditions.

In the early 1970’s, the DOL began urging State
agencies to work with their legislatures to repeal dis-
criminatory provisions. By the end of June 1975, the
number of States with special pregnancy provisions had
been reduced to 19.* During congressional considera-
tion of the Federal pregnancy standard, the number
of States was reduced even further—to 13 States by
August 1976. The reduction occurred in response to
legal actions, to the increase in the number and per-
centage of women in the labor force, and to public
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recognition of the inequities faced by women—the same
factors responsible for the Equal Rights Amendment.
A November 1975 Supreme Court decision declared
unconstitutional a Utah provision that denied benefits
to pregnant women during stated periods.® The decision
left open, however, the more basic question of the
constitutionality of provisions disqualifying women
separated from work because of pregnancy.

The Federal Pregnancy Standard

Congressional action finally resolved the question of
pregnant women'’s eligibility for UI. Public Law 94—
566, the Unemployment Compensation Amendments
of 1976, was the culmination of nearly 2 years of effort
by the Congress, the DOL, the States, and representa-
tives of management and labor. The 1976 amendments
contained the following provision, to become effective
January 1, 1978: “No person shall be denied compen-
sation under such State law solely on the basis of
pregnancy or termination of pregnancy.” ® Debate and
negotiation had occurred at every stage of the legisla-
tive process, but no change occurred in the pregnancy
standard once the bill (H.R. 10210) was reported in
October 1975 by the Subcommittee on Unemployment
Compensation to the House Committee on Ways and
Means.

The DOL was responsible for advising and coop-
erating with State administrators in implementing the
1976 Amendments.” The DOL advised the States that
any provision relating specifically to pregnancy in deter-
mining entitlement to benefits must be deleted from
the law, and that entitlement to benefits of pregnant
claimants had to be determined on the same basis and
under the same provisions applied to all other claimants.

The DOL further advised States that no specific
affirmative provision was necessary, although such a
provision should be added under certain circumstances.
A State UI law might not have provisions conflicting
directly with the new pregnancy standard, but might
still contain other provisions that could be interpreted
as inconsistent with the standard. In the Mississippi
law, for example, marital, filial, and domestic circum-
stances are not good cause for voluntary leaving.
Mississippi, thercfore, added a statement that *“‘preg-
nancy shall not be deemed to be a marital, filial, or
domestic circumstance.” Nine jurisdictions enacted
affirmative legislation: Arkansas, the District of Colum-
bia, lowa, Mississippi, New Jersey, South Dakota, Ten-
nessce, Texas, and the Virgin Islands.

Finally, the DOL said that a Statc was not prohibited
from treating a pregnant claimant more favorably than
other claimants, but more favorable treatment of a
specific class of women might well raisc other issues
of discrimination.
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How the Pregnancy Standard
Is Being Administered

Summary of appeals cases

To assess how the States are applying the Federal
pregnancy standard, more than 200 pregnancy appeals
cases have been reviewed by the authors with the
assistance of two other retired DOL staff members.
This review is the first in-depth look at pregnancy cases
since the Federal pregnancy standard took effect on
January 1, 1978.

The cases were obtained by screening all appeals
cases received by the DOL in March and April 1979.
Thousands of cases received from most States were
screened and all cases involving a pregnant claimant
were pulled. There were at least several pregnancy
cases from each State among the appeals cases sent to
the DOL. Some pregnancy cases had to be discarded
because the decisions predated the standard. (One of
these was used, however, for illustrative purposes in
this report.)

These cases do not represent a scientifically selected
random sample, but they do reflect practices in large
and small States across the country. Tentative conclu-
sions can be reached, based on the cases reviewed. No
attempt has been made to highlight “good” or “bad”
cases.

Enactment of the pregnancy standard was not ex-
pected to result in benefits for pregnant women with
recent work experience. This assumption was based
on the experience of States like New York with no
statutory provisions denying benefits to pregnant claim-
ants, and the assumption has proved to be correct.

Most of the States that restrict good cause for leav-
ing to work-connected reasons deny benefits to preg-
nant women as well as to other claimants whose reasons
are personal or family-related. But despite these limi-
tations, more pregnant women are receiving benefits
now than received benefits before the pregnancy stand-
ard, because appeals referees are required to look
beyond the pregnancy factor.

In reviewing the cases, the authors found confusion
over the term “maternity leave of absence.” Gener-
ally, this appears to have been an unpaid leave treated
by the referees as though it were paid. When a preg-
nant employee could not or should not have done her
regular work, she might have been granted maternity
leave. Frequently, this leave did not guarantee that she
would get back her regular job. This problem is, or
should be, a problem of the pregnant employee, her
employer, and the EEOC. If the employer handles sick
or disability leaves in the same way, then the pregnant
cmployce has no remedy. This question should not,
however, enter into the decisions on Ul. It may be
noted that the affirmative provisions of two States—
Arkansas and lowa—do refer to maternity leave.
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The pregnant woman who wants to work but should
not do her regular work, should have the opportunity to
look for a job suitable to her temporarily changed
status. While making reasonable search efforts, she
is entitled to wage compensation on the basis of her
prior work and wages.

For this discussion, pregnancy separations have been
divided into six categories.

1. The pregnant woman is laid off for lack of work,
either as an individual or as part of a group.

2. The pregnant woman must take a maternity leave
or a sickness or disability leave at a time and for a
period determined by employer policy.

3. The pregnant woman takes medical leave at her
option, because she is unable or unwilling to work, or
because she cannot do her regular job and her employer
has no work suitable to her present status.

4. The pregnant woman leaves her job because she
is unable or unwilling to work, or because she cannot
do her rcgular job and the employer has no work suit-
ablc to her present status, but she does not take avail-
able Icave, nor does she explore the possibility of leave.

5. The pregnant woman works for a company that
has no maternity or sick leave policy, and so she
lcaves because she is unable or unwilling to work, or
because she cannot do her regular job and the cm-
ployer has no work suitable to her present status.

6. The pregnant employee quits, or is discharged, for
rcasons other than pregnancy.

In the discussion of these six categorics, a few appeals
cases will be described for each category. It should be
recognized that some cases may apply to more than onc
catcgory.

Lack of work. Prior to the cnactment of the pregnancy
standard, many pregnant women were disqualified from
recciving Ul benefits because they had been laid off
during cconomic slack periods. The pregnancy standard
was aimed chiefly at this situation, and the success of
the standard is proved by an almost complete absence
of this kind of casc among the cases reviewed.

The unfairness of this kind of disqualification was
demonstrated in the Orner case in Maryland.” A harp-
ist employcd 14 ycars by the Baltimore Symphony was
denicd benefits because she was pregnant when she
filed her claim during the summer layoff; other 